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UNCONDITIONAL GUARANTEE 


If this Housing ever 
Breaks or Distorts we 
will replace it Free 


COPR. 1937 


THE RIDGE TOOL CO, 
ELYRIA, O. 








HEN you specify RIFAID 

Wrenches, your repair costs 
drop—that housing guarantee means 
what it says. Fewer “spares” are needed. 
And your mechanics like the many “work- 
ing” features of this famous wrench. The 
safe action replaceable chrome molybdenum 
jaws—quick to grip, quick to release. The com- 
fort-grip I-beam alloy handle. Easy spinning ad- 
justing nut. Full-floating hook jaw with its handy 
pipe scale. It’s the choice of millions of skilled me- 
chanics. For economy that’s definitely to your credit, 
buy the FRIE30 from your Supply House. 


THE RIDGE TOOL COMPANY, ELYRIA, OHIO 
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Pages with the Editors 


are other advantages and blessings of 
this land of the free which we Ameri- 
cans take for granted are the comforts of 
everyday utility service. In Europe and else- 
where the populace has had some reason not 
to take such things quite so much for granted 
—what with the numerous compulsory “black- 
out” tests and the rationing and economy prac- 
ticed with regard to public usage of power and 
other public service. But it takes a blue-moon 
type of accident to make the average Ameri- 
can city dweller “utility conscious,” so to 
speak. 


A FORTNIGHT ago, some hundreds of thou- 
sands of New Yorkers went to their faucets, 
turned them on, and then discovered, to their 
dismay, that the water didn’t come. It wasn’t 
until hours later that the news got around 
that a big water main had burst and the re- 
maining pressure wasn’t sufficient to drive 


the water into the numerous upper floors of 
New York city’s hotels and apartment houses. 
John O’Ren, the Maryland philosopher who 
writes his daily “Spillway” column for The 
(Baltimore) Sun, gives us an interesting 
thought on this situation—solely, mind you, 
from the detached viewpoint of the average 


MARTIN G. GLAESER 


There are different theories of allocating the 
cost of multiple-use facilities on government 
projects. 


(SEE Pace 259) 
AUG, 31, 1939 


HAROLD E. PINCHES 


How much does it cost to use electricity aside 
from the service bill? 


(SEE Pace 278) 


citizen. Mr. O’Ren stated in his column on 
August 10th: 


“I have often wondered what would be 
my sensations if such a thing happened to 
me. If I turned on the water and it didn’t 
come and if no explanation were immedi- 
ately forthcoming, I think my impulse would 
be to try the electric light switch. If that 
failed me, I should pick up the telephone. If 
no cheery voice came on to ask what num- 
ber I wanted, then I should be convinced 
that the revolution had at last arrived and 
that it would be up to me to choose almost 
immediately on which side of the barricade 
to take my stand. To such an extent are we 
all tied together by these ‘utilities’ that in 
the minds of most of us they represent 
stability, order, the rule of law.” 


Mr. O’Ren went on to tell about a friend 
of his who has become so afraid of “the revo- 
lution” and how it might interrupt the civil- 
ized comforts of his existence, that he has 
gone to an extraordinary amount of trouble 
to attain a sort of streamlined version of 
feudal security. This friend bought a remote 
house, reached only by narrow, tortuous paths. 
Over this, with great difficulty, a Diesel gen- 
erating plant was dragged, a two years’ sup- 
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Installed in the plant of 


Central Illinois Light Company, Peoria, III. 
(Commonwealth & Southern Property) 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
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ns COMPLETE STEAM GENERATING UNITS 
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8 PAGES WITH THE EDITORS (Continued) 


ply of canned food imported, and so forth. 
These, of course, were just for emergency. 
Regular electric service was continued, as 
well as diplomatic relations with the local gro- 
cery and butcher shops. O’Ren added that he 
couldn’t share either his friend’s phobia or 
his ideas about protection from it. “I don’t 
know whether the man I have been talking 
about could run his electric light plant or not,” 
he explained. “I am sure I could not and that 
I should have to call in someone to do it for 
me.” 


¥ 


LL of which brings to mind the well-known 
A truth that it is distribution rather than 
production which is at once the more expen- 
sive and vulnerable phase of utility service. 
Distribution, of course, includes utilization in 
the broader sense, and that, in turn, brings 
up the subject of an article in this issue by 
ProFessor Harotp E. PINCHEs, head of the 
Department of Agricultural Engineering of 
the University of Connecticut. Mr. PINCHES 
was stimulated—or, shall we say, provoked— 
by an article which appeared in the Fort- 
NIGHTLY some months ago, which undertook 
to show that even if electricity were given 
away free, the cost of utilization would still 
be a considerable item on the average budget. 


Mr. PincHeEs began to investigate some of 
the figures on utility appliance costs and ca- 
pacity used in that article and before he was 
finished, he found that he had not only arrived 
at some interesting conclusions of his own, but 
also had written another article for the Fort- 
NIGHTLY. Of course, writing magazine ar- 
ticles was hardly a new occupation for this 
author; his previous articles have appeared 





RILEY ELGEN 


What is the best way to encourage more wide- 
spread ownership of utility securities? 


(SEE Pace 270) 
AUG. 31, 1939 


in Agricultural Engineering, Social Science 
Yale Review, and Journal of Farm Economics. 
Mr. PINCHES is a graduate of Ohio Wesleyan 
(B. A.) and Ohio State University (M, Sc.), 


¥ 


cha last spring, CHAIRMAN RiEy 
ELcEN of the District of Columbia Pub- 
lic Utilities Commission, whose work and 
writings are too well known in utility circles 
and to ForTNIGHTLY readers to need repeti- 
tion here, wrote to us that he thought that it 
was “peculiarly timely to suggest a modifica- 
tion of existing SEC rules and regulations to 
the end that all small issues of the highest 
rating are allowed to again find their place in 
the ordinary channels of trade instead of in 
the vaults of insurance and trust companies,” 
We repliéd that we thought so too, and would 
like to know what CHAIRMAN ELcEN would 
like to do about it. The eventual result was the 
article published in this issue, which certainly 
suggests that the existing rules which tend 
to force public trading in securities are not 
necessarily the best. Incidentally, receiving a 
manuscript on security regulation from CHam- 
MAN ELGEN reminds us of his part in the re- 
cent flurry of controversy over competitive 
bidding in the handling of utility security is- 
sues. Some financial writers are inclined to 
credit CHAIRMAN ELGEN’s challenging article 
on that subject, which appeared in the Fort- 
NIGHTLY for June 10, 1937, with stirring up 
again the debatable question of whether open 
bidding should be required in the handling of 
utility issues. 


¥ 


HE author of the leading article in this 

issue is another well-known figure in the 
regulatory world, Dr. Martin G. GLAESER, 
chief power planning engineer of the Ten- 
nessee Valley Authority, who undertakes in 
his article to explain those controversial joint 
costs in the allocation of TVA’s capital ex- 
penditures. Dr. GLAESER was born in Ger- 
many, but came to the United States at an 
early age and graduated (A. B., ’11) from 
the University of Wisconsin, after which he 
received his Ph. D. at Harvard University in 
1925. For many years he served on the staff 
of the Wisconsin Railroad Commission in all 
of its various departments, and later as chief 
statistician. He is professor of economics at 
the University of Wisconsin and has been en- 
gaged in teaching, full or part time, at that 
institution since 1921. He is the author of nu- 
merous articles on the subject of public utility 
regulation. 


THE next number of this magazine will be 
out September 14th. 
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THE NEW REMINGTON NOISELESS s as. 
Writing Perfection with Silence Remington 


In the new Remington Noiseless, more than ever 
are emphasized those factors which make for 
speed, comfort and convenience, in addition to 
QUIET. Here is the one machine that will do 
everything demanded of a typewriter not merely 
better, but guéetly. For better work and for con- 
serving the nerves, dispositions and abilities of the 


operator, executive and all within hearing, the THE NEW REMINGTON 17 


Remington Noiseless is supreme beyond all 


question. The One Typewriter Completely New 


With the “17”, Remington steps into unques- 
An exclusive feature of tioned leadership in the field of the so-called 
the “17”. OneModel17 ‘‘standard’”’ typewriter. In this classification, no 
is easily converted into other typewriter has so many wanted features, 


any one ofseven different eo : 
carriage widths for all SO many exclusive improvements, so many obvious 
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wide form work up to advantages for the operator and the man who pays 
31 inches. the bills. The “17” is a truly great engineering 
achievement; and one of the reasons why America’s 
typists are swinging to Remington. 








CERTAINLY, A TRIAL WITHOUT OBLIGATION. CALL ANY 
REMINGTON RAND BRANCH TODAY. 








Remington Rand Inc. 


BUFFALO @ NEW YORK 
Canadian Headquarters: Rete) Bay Street, Toronto, Canada 
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VULCAN VALVE HEAD, LG-1 


The Vulcan Automatic Valve Operat- 
ing Head is an advanced development 
for the high and ever increasing higher 
pressure and temperature conditions 
encountered in modern steam plants. 
Simplicity is the keynote in design and 
construction. A piston valve steam 
actuated thru a pilot valve provides 
positive operation—makes Vulcan 
Automatic Heads the greatest step 
ahead in Soot Blower Design in the 
pest 15 years. 











VULCAN VALVE ASSEMBLY 











ulcan Valves of completely corrosion 
‘sistant materials and stainless steels 
re designed for i diat i 
ty; they are so successfully de 
¢ned that of thousands in use no 
lve of this type has ever failed in 
ce. Vulcan construction permits 
daptation to every increase in pres- 
ure for modern boilers—no valve stems 
}) break—no opening or closing against 
cam pressure—no regrinding of 
ves is ever required—valve packing 
eliminated. All Vulcan Heads are 
wipped with Vulcan pioneer Under 
m Supports which have eliminated 
page of elements, 





















SOOT 


possible to build. 





Lowest Cost? ... NO! 
Highest Quality? 
emphatically YES! 


— VaLC 


—are built with but one object—to provide industry 
with the highest quality equipment of this type it is 
Every steam plant offers new 
problems in soot removal—Vulcan Engineers have 
successfully solved thousands of such problems. 
Vulcan installations are soundly designed, individually 
designed to do their work efficiently and economically— 
to cut fuel costs and provide real savings 
in steam production. 










BLOWERS 








From the desks of design and fayout 
engineers to drafting room to factory 
craftsmen and to field service, 
personnel takes pride in providing a per- 


sonalized installation, built to 


standards for long service and economical 
operation—backed by a record of lowest 


maintenance. Ask the Vulcan 


representative why Vulcan must build 


to highest standards only. 






Vulcan 


exacting 


Engineer 





VULCAN VALVE DETAIL 





ulcan Soot Blower Corporation * Dubois, Pa. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MONTAIGNE 





U. S. Senator from Washington. 








“There has not been a private power utility company 
in this country that ever pioneered anywhere.” 


¥ 


“The American people just will not submit to any or- 
ganization exercising the absolute right of determining 
who shall and who shall not work.” 


¥ 


“Any system of government which does not permit 
the majority of the people to express its will at a mo- 
ment of crisis is not an effective democracy.” 


5 


“May 1... call your attention to the fact that the Ten- 
nessee Valley Authority is not solely, nor even primarily, 
a power project... . Electricity is a by-product of the 
building and operation of navigation and flood-control 
dams.” 


¥ 


“With only casual public notice, there has been emerg- 
ing from industrial laboratories and scientific workshops 
everywhere, during the depression years, a flow of new 
products and new concepts which bid fair to create for 
us, in reality, a new world of tomorrow.” 


¥ 


“The natural gas industry has a most promising out- 
look. There is every reason to believe that, with the con- 
tinuation of its capable management, it will be a source 
of satisfactory profit to its stockholders and a leading 
utility in the communities which it serves, for many years 
to come.” 


* 


“The banks have no place to invest their excess re- 
serves today except in government paper, and that brings 
about an absolute stagnation of industry and industrial 
enterprise and private employment, as evidenced by... 
information which has been furnished me by the Board 
of Governors of the Federal Reserve Bank...” 


¥ 


“One thing Congress seldom fights about—its pay and 
emoluments.” 


12 
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rately on a Burroughs because the 
Short-Cut Keyboard eliminates | . : 
all needless operations. ; © SEVERAL KEYS 


Let the Burroughs representative Keyboard: more MOV) 4135) 208 
show you how much time and (4 sce, AT ONE TIME | 
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REMARKABLE REMARKS—( Continued) 


“Under the present national administration labor has 
obtained more protection and privilege than ever before 
in our industrial history.” 


¥ 


“Tf the government ever takes over the telephone busi- 
ness, the change will result in two things—poorer service 
and higher costs.” 


¥ 


“Since this is the day of regulation, perhaps it might 
not be a bad idea to have a commission to regulate the 
Federal regulatory agencies.” 


> 


“If free of political harassment, the electric power and 
light industry today is in a position to give an excellent 
accounting to its investors both from an earnings stand- 
point and general balance sheet picture, and to its con- 
sumers from the standpoint of lower rates and continued 
improved service.” 


> 


“If there be any who may have clung to the hope that 
our present Federal administration was to give business 
any real cooperation and encouragement, surely he must 
now be disillusioned. Apparently only one kind of codp- 
eration is wanted and that is the codperation of complete 
submission to twisted economics and bureaucratic whims.” 


¥ 


“With the destruction of the system of free competi- 
tive enterprise, inevitably we shall lose those precious 
rights that we now enjoy—freedom of the press, freedom 
of speech, the right of assembly, and trial by jury. That 
is not only the record of the past,—that is the record of 
our own time. Wherever government manages the eco- 
nomic life of a people the liberties and rights of the in- 
dividual citizen disappear.” 


* 


“A large debt which under ordinary circumstances will 
be reduced through repayments of loans to the United 
States Treasury should not give us great concern, as I 
see it, whereas if we go into debt rapidly and to a very 
large amount, and the debt is of such a nature that we 
know the people of the United States must be taxed to 
pay it; that debt should excite the concern of every legis- 
lator and everyone who has anything to do with it.” 


* 


“When the leaders of business have formulated a plan 
of recovery, or when they have other plans for the 
general well-being of the nation, they should be willing 
to stand up and fight openly for their plans. Business 
has been unwilling to formulate constructive plans and 
few business men have been willing directly and per- 
sonally to lead their own battles.” 
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No. 19 of a Series—— 


jwonER STEAM GENERATING UNITS 








—1, 


BOSTON EDISON COMPANY 


MASS. 
L STREET STATION—SOUTH BOSTON, 


Capacity—375,000 \b. ~ hr. 
Design Pressu 
Total Steam Temperatur 








The sectional elevation shown at the 
right shows a C-E Unit, one of two, in 
service at the L Street Station No. 4 of 
the Boston Edison Company. 


C-E equipment includes Type VS-3 Boil- 
ers, Water-Cooled Furnaces, Bowl Mills, 
Type R Burners, Elesco Superheaters and 
Economizers and Ljungstrom Air Heaters. 


These units were installed in connection 
with a general extension of facilities of 
the L Street Station under the supervision 
of Jackson & Moreland, Consulting 
Engineers. 


Many of the most notable steam generating units 
of the present day have been designed by Combus- 
tion Engineering. They include seven of the nine 
wits in the world which are capable of producing 
1,000,000 1b. of steam per hr.; also‘the boilers most 
recently installed in the world’s largest utility, in- 
dustrial and central heating plants. 








C-E Products include all types of 
BOILERS @-FURNACES @ PULVERIZED FUEL EQUIPMENT ® STOKERS 
SUPERHEATERS @® ECONOMIZERS ®@ AIR HEATERS 


COMBUSTION ENGINEERING 


COMBUSTION ENGINEERING COMPANY, INC., 200 MADISON AVENUE, NEW YORK 
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elle PRODUCTS 


THE SUPERIOR SWITCH BOARD & DEVICES CO. 
CANTON , OHIO 


wk Leanigciirg * 


METER ¢ RELAY TEST SWITCHES METER TEST BLOCKS ¢ TABLES 
METER TRANSFORMER ENCLOSURES 








5 EADNAUGHT 


TRADE MARK 


Blow. Torches 


noted for their scientific design, rugged 
construction and low fuel consumption. 
They will operate efficiently in an in- 
verted position and at any angle and are 
manufactured from the highest grade of 
materials by experienced workmen. 


Every Dreadnaught is service-tested be- 


fore shipment, warranted to give satis- P, WALL MFG@. SUPPLY CO. 


faction and guaranteed against defects. PITTSBURGH PA 
, . 
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FOR SAFETY, DEPENDABILITY AND ECONOMY SPECIFY 
__JxL SEAMLESS IN YOUR POWER PIPING INSTALLATIONS 


1939 


ee 


) Seamless Pipe for all your power and process needs. Write for a copy of 
our pipe handbook SP4. 






Saal : ot e 


With J&L Seamless Pipe carrying the load, you are sure of the utmost 
in safety. There can be no failure at or near a weld... for there are no 
welds ... no weak spots. 

Installations in power and manufacturing plants all over the country 
are proving the merits of J&L Seamless. The piercing and rolling process 
by which Jones & Laughlin manufactures Seamless Pipe literally rolls 
extra life and extra strength into every length of J & L Seamless. 

Gain the extra advantages . . . the longer life... the greater safety... 
that J&L Seamless Pipe gives you. 

Make your maintenance dollar go farther. Specify Jones & Laughlin 





JONES & LAUGHLIN STEEL CORPORATION Jat 
AMERICAN IRON AND STEEL WoRKS STEEL 


PITTSBURGH, PENNSYLVANIA 






J&L— PARTNER IN PROGRESS TO AMERICAN INDUS 
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. E conductor } 
SUPPORTS ma FITTINGS, 


Sometimes erroneously thought of ¢ 

e A B [ E TE S T! N G merely an incidental part of a substatio 
network, conductor supports and fitting 

Many power companies actually form an extremely importar 
are now contemplating pur- part of a system. A failure at any o 


support or joint is sometimes as costl 
chases of new material for 
to the system as the breakdown of 


necessary expansion. Some machine. R&IE carefully designed an 
of these purchases will in- properly made conductor equipment if *\ 
clude high voltage cable. the choice of many Utilities where cong\ 
tinuity of service is paramount. Teste 
designs, excellent quality materials, an@, 
care in manufacture, form the founda, 
tion for the production of R&IE conduag: 


Checks of cable quality 
by E. T. L. at the factory 


are inexpensive and good tor supports and fittings. 
insurance against trouble in 
the future. 


ELECTRICAL 
TESTING RAILWAY& INDUSTRIAL 
LABORATORIES ENGINEERING CO. 


East End Avenue and 793th Street GREENSBURG, PA. 


New York, N. Y. ‘ ° > *.? 
Sales offices in principal cities 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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NDUSTRY SAVES MONEY 


N TOWERS... STEEL 
ACKS AND BOILERS 


Utilities have standardized 
widely on Aluminum Paint for 
towers, switchgear and other 
posed equipment. It defers repainting, 
tting upkeep costs. Its gleaming bright- 
ss helps earn added public good will. 
Aluminum Paint provides lasting pro- 
ttion for lined stacks; many such paint 


top vd Po 08 


ALCOA 


jobs over ten years old are still in satis- 
factory condition. On boilers and furnaces, 
it cuts down heat losses, increasing their 
efficiency. 

To be sure that maintenance men get 
the correct type of Aluminum Paint 
for each job, send for Aluminum Paint 
Manual. It’s free. 


We make no Aluminum Paint; only Alcoa Albron Paste and Powder. 


These pure Aluminum pigments are supplied by leading Aluminum 


Paint manufacturers with their own vehicles suited for different pur- 


ALBRON 


poses. ALUMINUM COMPANY oF AMERICA, 2134 Gulf Bldg., Pittsburgh, Pa. 
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NEW MAP 


of the 


PUBLIC POWER PROGRAM 


Announcing the Publication of 


«Federal Financing and Location 
of 
Public Power Projects; 1933-1939” 


the most comprehensive, visual A simple color scheme and dis- 
presentation ever made of the pub- tinctive symbols, designating the 
lic power program. The map shows different types of projects, facili- 
accurately the cost and location of tate use of the new map. More than 
all federal, district, state and mu- 350 geographic localities in which 
nicipal power projects. federal funds have been expended 


; : are clearly indicated. 
The extensive operations of the 


R.E.A. on a national scale are por- Suitable for framing and wall 
trayed for the first time. Few real- use (size 29 in. x 43 in.), the map 
ize the growth, cost, and signifi- should be ordered now by all those 
cance of this important develop- interested in the public power pro- 
ment. gram. 


Informative . Complete . Concise . Up-to-date 


Price: $2.00 a copy 


Shipped unfolded in special mailing tube, post- 
age prepaid in the United States and Canada. 


P. U. R. Executive Information Service 


1040 Munsey Bldg. Washington, D. C. 
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TS THE NEWEST 
N TYPEWRITERS, 


onty KOVAL HAS IT 


MAGIC™ 
MARGIN 











dis- 
the 
cili- 
han 
lich 
ded 
THEY’RE ENTHUSIASTIC—these 
wall girls with New Easy-Writing Royals 
nap —everyone of them! Enthusiastic— 
ose just as you will be when you try 
oro this great typewriter. 
For Royal’s New No. 1 is new— 
first in new ideas—years ahead! 
ite When the operator “sets margins,” 
there’s no hunting, no groping for 
margin stops... she merely posi- Copyright 1939, Royal Typewriter Company, Inc., 2 Park Ave., New York 











tions the carriage of the typewriter, 
flicks a tiny lever—and MAGIC 
Margin does the rest automatically. make typing easier, faster—help the 


typist do a good job better! 
But MAGIC Margin isn’t all! 


There are also Royal’s New Time- Phone your local Royal Repre- 
Saver Top, Finger-Tip Controls, Im- sentative. Give this New Royal THE 
proved Shift Freedom and many DESK TEST. In your own office... 
other Features of the Future. All Compare the Work! 


*Trade-mark Reg. U. 8. Pat. Of. 









tae 


UYA gy more than ever WORLD'S No. 1 TYPEWRITER 
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THE 
TRIDENT METER 


is not a static mechanism. The disc principle 





is basic, and remains unchanged, as does also 
the principle of interchangeability. But through 
the years, the meter itself has been constantly 
subject to refinements . . . and these refine- 
ments can be incorporated, through inter- 
changeable parts, in Tridents that have seen 
20—30 or even 40 years of service, making 
them actually better than when they were new, 
eliminating obsolescence, protecting capital 


investment, minimizing maintenance. 


More than 512 million 
sold — the great 
majority still in service 


MODERN INTERCHANGEABLE PARTS 
IN AN 1899 TRIDENT WATER METER 
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¢ Announces NEW 10-12-15 TON DUMP MODELS built to withstand the stress and sfrain of crushing dump loads 
pit and quarry service, GMC offers 3 all-new models (one illustrated)—tougher, more powerful than others! Prices low. 
‘i eer 12 


a 
¢% 
Pee ie 
a® 5 ROE eet 


ag eee 


ei 


ee 


HERES POWER 


LR CLL Le 


General Motors Trucks pull out of 
deep pits and up steep grades easier 
than other trucks regardless of cost 
or make! They have more power 
with which to get rolling. In short, 
GMC SUPER-DUTY valve-in-head 
engines outpull al] other truck en- 
gines. GMCs drive easier in every 
way, with FRICTION-FREE ball-bear- 


ing steering on medium and heavy- 


duty models and the exclusive SYN- 
CRO-MESH transmission! Finally, 
GMCs save more on gas—as much 
as 40% more, owners report! 


CHECK GMC DIESELS for lower operating 
and maintenance costs. GMC is the only 
Diesel truck with effective engine braking 
on long downgrades—has greater lugging 
power for engine size—and is the only 
Diesel that measures, injects and atom- 
izes the fuel directly at each cylinder. 


Our own YMAC Time Payment Plan assures you of lowest available rates 


CHECK GMC PRICES Against the 3 Lowest! 


GMC TRUCK 


TRAILERS 
- DIESELS 
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ACCTS RECEIVABLE 


Closer Con trol 


with this all-around accounting method 


The accuracy and speed of the International Electric Account- 
ing Method are proving ideal for all phases of public utility 
accounting work. By this modern method, entries are made as 
transactions occur. These entries are classified and reclassified 
mechanically, as often as necessary. No additional handling, post- 
ing or writing are required. 


At the close of each accounting period, operating reports are 
prepared automatically. Special reports and analyses are also pro- 
duced from the same media with accuracy and great speed. 


International Electric Accounting Machines will also prepare 
your Payroll, Pay Checks, Statements to Employees, Earnings 
Records, Federal O.A.B. Reports, and State Unemployment 
Compensation Reports. 


Be sure to see the interesting exhibits of International 
Business Machines at the New York World's Fair, and 
at the Golden Gute International Exposition. 


INTERNATIONAL BUSINES) eu CORPORATION 


World Headquarters Buildin ‘ia Branch Offices in Principal 
590 Madison Avenue, New York, N. Y. Cities of the World 
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MASTER-LIGHTS 


ANNOUNCE TYPE "'T* 


YOU OWE YOUR MEN 
THE BEST THERE IS NO GEARSTO 


FASTER—BETTER WEAR OR RATTLE 
LINE REPAIRS 
Roof mounted searchlight for repair, inspec- 


tion and emergency cars. Range of 360° at 
any height. 


















Inside one-hand lever control with light beam 
parallel to lever. 





MANUFACTURERS OF WORLD'S MOST POWERFUL 
HAND AND AUTOMOBILE SEARCHLIGHTS 


TYPE T 


Sent on approval 


1 i} CARPENTER MFG. CO. 
197 SIDNEY STREET—CAMBRIDGE, MASS. 



















HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 





Bolting the Spiral Casing before Riveting 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 


NEWPORT NEWS, VA. 
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its “TAKE” exceeds the total 
income of the Western half of 
the United States—and the end 
is not yet. 


IN 1938, the income of the darkened 


area of this map was $17,696,000,000. — 


But in 1938, Government, Federal, 
state and local, spent about $18,000,- 
000,000. 

That’s more than the entire West 
realized from all the products of its 
year’s work. 

It equals nearly 30 cents of every 
dollar the nation’s producers earned 
in 1938. 

And what did it buy? 

Well, for one thing it bought relief 
from distress for the needy. Everybody 
agrees to the rightness of doing that. 
But only one dollar out of six was spent 
for relief. 

Most of the other increases in spend- 
ing go for innovations in government 
service. 

The last few years have seen the crea- 
tion of 67 new Federal boards, com- 


says Government and 

















missions, administrations and author- 
ities, agencies to supervise every activity 
of business from peanut-vending to 
steel production. Likewise, open and 
indirect competition with all business. 

The question is mot whether these are 
desirable government functions. 

The question is whether the country 
wants expansion of government, which 
must be paid for by increased taxes— 

Or wants expansion of business, 
which pays in jobs and wages. 

For the increased money that now 
goes into government spending is the 
money that formerly went into new 
products, new factories, bigger pay- 
rolls. There isn’t enough in the earned 
dollar to go both ways. 





Less Taxes—More Jobs 


This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington, 
where business and politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 
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Dig at EXTRA Profits with 
“CLEVELANDS™ 


LEVELAND — ~~ CLEVELAND 
Model 95 Se at : Model 110 


dud — 
the REASON 


: : ¥> oe 
very foot of trench A ROA G " CLEVELAND 
achine dug means a {ATS € Model 140 
oney saved. And + ae 
levelands” speed up 
ractically every operation incidental to ssailieedee! trenching. 
ompact, fast, flexible, and with all dead-weight eliminated, yet powerful and 
gged enough for the toughest task, in any soil or on any terrain “Clevelands” 
t into more jobs assuring most “machine-trench” at least cost. Prove their value 
your own work. Write today for details. 


A big time-saving “Cleveland” 
feature—Truck speed transporta- 
tion on special trailers. 


THE CLEVELAND 
TRENCHER COMPANY 


"Pioneer of the Small Trencher"' 
20100 St. Clair Avenue 
Cleveland, Ohio 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly August 31, 1 











CRESCEN 


INSULATED WIRE AND CABLI 


COAL MINES USE IT!... 


Where safety of human life and limb as well as un- 
interrupted production depend on a constant flow of 
current for power and light, you’ll find Crescent Wire 
and Cable among the chosen few. 

IMPERIAL Cable, shown at the right, is an all-rubber 
portable cable which combines every feature of tough- 
ness, durability and safety required in the severe duty 
encountered in and around mines. Also, you can count 
on it to fill, with entire satisfaction, the most difficult 
portable cable installations. 


DEQUATE 
IRING 


SERVES/ 
\ / 





CONTROL CABLE RUBBER POWER CABLE 
DROP CABLE SERVICE ENTRANCE CABLE 
LEAD COVERED CABLE SIGNAL CABLE 
MAGNET WIRE VARNISHED CAMBRIC CABLE 
PARKWAY CABLE WEATHERPROOF WIRE 
All types of Building Wire and all kinds of Special Cables to meet A.S.1.M., A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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Mo Clbanges Required 


to Convert Present Systems to 


CB DIVERSION-PROOF 


Indoor Installations 





Existing service entrance 
equipment can be retained. 


Installation is effected 
quickly — time and labor 
are saved. 


Complete protection 
against current diversion is 
provided (short of destruc- 
tion of the C-B_ unit). 


Maintenance costs are 
reduced to the vanishing 
point. 


Initial cost of C-B Meter 
Enclosure is low. 


C-B facts are contained in Bulle- 
tins 57, 58A, 60, 61, 62 and 63 
— all available on request. 


Electrical Department 
CORCORAN-BROWN LAMP DIVISION 


THE ELECTRIC AUTO-LITE COMPANY 
4900 Spring Greve Avenue Cincinnati, Ohio 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
caddie doe United States Circuit Courts ecu 
of Appeals 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
Commissions 
eee ob State Regulatory Commissions 
Insular and Territorial Regu- 
THE LAW latory Commissions A GREAT SERVICE 


A AUSTIVE 
eee A GREAT REVIEW 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, INC 


Tenth Floor, Munsey Building, Washington, D. C. 
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DAVEY TREE TRIMMING SERVICE 


Davey Men are Local 


e Acquainted with the Area 

@ Familiar with Local Conditions 
@ Constantly Available 

@ Ready for all Emergencies 


AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 


Here is a policy that, according » 
to actuarial experience, protects — 
for your expectancy 0 life. It ha 


alues. 
cash and loan value: Monthly Rate Per $1,000 


$ .83 





Specify 


CiDt Le 


QO N | O iN 5 K | N p A p E R Thus low-cost policy cannot be issued in 
amounts less than $2,500. 

For At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your bene- 


RECORDS FORMS ficiary either $10,000 at your death or a 


ey income for 8 wap Write us oP 
etails, stating age. Use the coupon Ow. 
COPIES Mail it now. 


THIN LETTERHEADS THE LINCOLN NATIONAL LIFE 
DOCUMENTS INSUR ANCE COMPANY 


FORT WAYNE INDIANA 
ITS NAME INDICATES ITS CHARACTER 





SEND FOR SAMPLES 
nike ats ae aa. MAIL THIS COUPON ee 


ESLEECK UF 12) 


Manufacturing Company 





Turners Falls, Mass 
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NEW, APPROVED, IMPROVE 


UNDERWRITERS Q) 
LABORATORIES INSPECTED 
FLASHLIGHT FOR USE IN GAS 
AIR MIXTURES OF CLASS 1 

GROUP O- INCLUDING 
GASOLINE - PETROLEUM- 
NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


SERIAL N° 
Approva, N° 605 NaTionat Carson Co,Inc 


Approveo For Sartry In Ain 


Ano MernaneMixtures Ma YorK, NY. 




















INDUSTRIAL FLASHLIGHTS ‘F 


gaseous atmosphere bear the inspection labels of both the U. S. 
Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 
‘under the dangerous atmospheric conditions listed on the label. 
"The new “Eveready” Safety Flashlights are of high quality semi- 


: , 
"Tuese new “Eveready” focusing spotlights for use in explosive, H 


hard rubber reinforced with brass, with unbreakable, plastic lenses, | 
special protected lamp and hand-replaceable, heavy-duty slide 

switch with positive “off” and “on” positions. Hexagonal heads 

prevent rolling, ring-hangers add to convenience. 


me A | l 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- | | . 
line, alcohol, acids, alkali, are non-conducting and proof against 1 | | 


impact and dropping. 





aa 
a 


Guard wire holds lamp in 4 
spring-loaded socket. Should : 
bulb break, spring ejects | NATIONAL CARBON COMPANY, IW 
mp-base, instantly opening 
electric circuit and thrusting General. Offices: New York, N. Y., Branches: Chicago and San Fe 
Tm hot filament against chilling Unit of Union Carbide (U3 and Carbon Corporation 
Hill | ! guard wire. 
— ‘The word “Eveready” is the trade-mark of National Carboo Co, Iat. 
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MAKE INSULATION 
ET THE TEST OF A 
GOOD INVESTMENT 


OOD investments can’t be judged 

by price alone. More important is 

the security provided by full and con- 
tinued dividends. 

Primarily an investment, insulation 
must be bought on the same basis... 
must prove its worth in terms of maxi- 
mum cash returns on fuel savings. 

Throughout the country, hundreds 
of power plants have assured them- 
selves of these insulation dividends. 
Johns-Manville Engineers, using J-M 
Insulations, have played an important 


™ Johns-Manville 


An insulating material for every temperature... for every service condition 


part in increasing plant efficiency and 
in reducing operating costs. 

Backed by J-M’s 75 years of re- 
search and field experience on insula- 
tion problems, these engineers can 
help you select the insulation best 
suited to each individual requirement 
in your plant. They work with insula- 
tions of maximum efficiency and uni- 
formity and are able to recommend the 
right amount and proper application. 
For details, address Johns-Manville, 

22 E. goth St., N. Y. C. 


INDUSTRIAL 
INSULATIONS 
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Deaerators .. heaters = | | | T 


at : ‘emai Station 
of the Brooklyn-Manhattan 
Transit Corporation ...... 


Mp. 
‘hi 


The six Elliott closed 
feedwater heaters in the 
Williamsburg Station ex- 
tension. Those on the ex- 
treme ends of the battery 
are 200-Ib. units, the two 
in the center are 30-lb. 
heaters, and the small 
units are drip coolers. 
Water circuit pressure on § 
all heaters is 300 Ib. 


At right: These two Elliott 
450,000 Ib.-per hour hori- 
zontal deaerating heaters 
replace a single open type 
feedwater heater of older 
design. Constricted space 
required that the farther 
unit be built in sections 
to permit installation, 





LAND COMES HIGH in the New York Metropolitan area — a big factor in 
the problem faced by the Stone & Webster Engineering Corporation in 
extending the Williamsburg Station of the Brooklyn-Manhattan Transit 
Corporation. Another factor was the need for dependable operation, since 
this station has no major inter-connection with any other power system 
for possible emergency use. 

Both of these essentials were met in the case of feedwater heating 
and deaerating equipment, by the Elliott units shown above. As with 
all Elliott heat balance equipment, these units were tailored to the job 
in every respect, combining observance of conditions and limitations, 
with the broad experience of Elliott engineers in designing efficiently 
performing units. This experience is available without obligation for the 
improvement of any heat balance system. If you have a heat balance 
problem, bring it to Elliott through your consulting engineers. 
© We should be glad to furnish you with bulletins and data describing 
Elliott heat balance equipment such as was 


used at fhe Witamaburs Staion, ond muy ELLIOTT COMPANY 


Deaerator & Heater Dept., JEANNETTE, PA. 


The recent extension of } 
Williamsburg Station is sho 
at the right of the picture abo 
towering above the older st 
ture to which it is a 

f 


ELLIOTT peotnots include District Offices in Principal Cities pe 
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{ American Dietetic Association concludes convention, Los Angeles, Calif., 1939. 





e SEPTEMBER e 





{ Wisconsin Utilities Association, Accounting Section, will hold convention, Milwaukee, 
Wis., Sept. 21, 22, 1939. 








{ Association of Iron & Steel Engineers will convene for session, Pittsburgh, Pa., Sept. 
6-29, 1939. 





{ American Institute of Electrical Engineers, Great Lakes District, will hold meeting, 
Minneapolis, Minn., Sept. 27-29, 1939. 





1 a Electric Association will convene for meeting, French Lick, Ind., Sept. 28-30, 





{ Pacific Coast Gas Association starts convention, San Francisco, Calif., 1939. 





{ Governmental Research Association opens session, Princeton, N. J., 1939. ce 





] Rocky Mountain Electrical League starts meeting, Estes Park, Colo. 
American Water Works Association, Va. Sec., convenes, a Ree te 9 Va., 1939. 





I West Ady inia Oil and Natural Gas Association will hold annual convention, Charles- 
ton, W. Pe. Sept. 27, 28, 1939. 





{ Gas Industry Day is celebrated, Golden Gate International Exposition, San Francisco, 
Calif., 1939 





7 retary Gas Association will hold annual convention, New York, N. Y., October 





{ National Bus Traffic Association starts annual meeting, New York, N. Y., 1939. 





{ New England Water Works Association opens persion * eamaotrn Canada, 1939. 
1 Minot unicipal League convenes, Kankakee, Iil., 














{ National Association of Motor Bus Operators opens annual meeting, New es 
York, N. Y., 1939. 
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Courtesy Allis-Chalmers Manufacturing Co. 


The Corridor of Power 


The inspector is looking over one of the steel spiral casings 
for a 115,000-horsepower hydraulic turbine 
used in Boulder dam power production. 
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Those Joint I'VA Costs 


What portion should be charged to flood control, 

to navigation, to fertilizer, to national defense, and 

to the development of power? Theories of allo- 
cation. 


By MARTIN G. GLAESER 


HE recent “Report of the Joint 

Committee Investigating the 

Tennessee Valley Authority” has 
again brought into the foreground of 
public discussion the various issues 
concerning the power problem in these 
United States which have clustered 
about the TVA ever since President 
Roosevelt made it an integral part of 
the New Deal. In future articles I in- 
tend to take up some of these hardy 
perennials. The present discussion, 
however, will concern itself with an 
entirely new problem, that of joint cost 
allocation, which the operations of the 
TVA exemplify in a marked degree 
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and which is inherent also in the multi- 
plying public works projects that con- 
cern themselves with river regulation. 
Section 14 of the Tennessee Valley 
Authority Act of 1933 makes it the 
duty of the board of directors to in- 
vestigate the “present value” of Wil- 
son dam and certain steam plants at 
Muscle Shoals, together with the cost 
of Norris dam and the cost of such 
other dams as may be constructed by 
the Authority in the future “for the 
purpose of ascertaining how much of 
the value or the cost of said properties 
shall be allocated and charged up to 
(1) flood control, 
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(2) navigation, 

(3) fertilizer, 

(4) national defense, and 

(5) the development of power.” 

These “findings” of the board, when 
approved by the President of the 
United States, were to be considered 
final and were to be used in keeping 
the “book value” of the properties. 

A 1935 amendment provided that 
these allocations be submitted to Con- 
gress on January 1, 1937, and in each 
annual report thereafter. A report on 
allocations of the investment in Wil- 
son, Norris, and Wheeler projects, as 
approved by the President, was not 
submitted to Congress until June 16, 
1938, these being the only dams “‘com- 
pleted” by that date. 


' i ‘HE joint resolution which set up 


the investigating committee, in 
§ 2(m), called for a report on TVA 
compliance with this section of the act. 
The report of the committee finds, of 
course, that the allocation report was 
filed ‘‘a year and a half late’’ but it also 
finds “that there is no evidence of any 
effort by the majority of the board to 
delay the allocation report.” 

Former Chairman A. E. Morgan 
had charged that the majority of the 
TVA board had purposely delayed 
work on the allocation report in order 
to prevent Congress and the public 
from knowing what are the true whole- 
sale power costs. However, a minority 
of the investigating committee in their 
separate report state: 


Without dissenting from the two findings 
made by the majority ... we feel that the 
report should set forth the facts with re- 
spect to the adoption of the official allo- 
cation and should point out the respects in 
which this allocation is improper. 


They go on to say that 
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the evidence presented to this committee 
justifies the conclusion that the delay of 
about eighteen months in filing the allo- 
cation report is principally attributable to 
the arbitrary attitude of Mr. Lilienthal, As 
chief counsel of the board he advised his 
codirectors that they were bound to accept 
the by-product theory as a basis for allo- 
cation. 


{yer all of the time while the 
subject of valuation and alloca- 
tion of TVA properties was being ac- 
tively considered, I served first as con- 
sultant and later as special adviser to 
the board on matters of general fiscal 
and power policies. Later on, as act- 
ing chief power planning engineer, | 
was also chairman of a committee on 
financial policies to which, among other 
matters, was committed the task of 
preparing an allocation report for 
board approval. I am therefore inti- 
mately acquainted with all the steps 
taken and the considerations which 
were weighed in working up the report 
which was finally submitted to the 
Congress on June 16, 1938. To charge 
Mr. Lilienthal with arbitrariness in the 
selection of the basic allocation theory 
and to stigmatize as “excuses” his 
well-founded explanations for the 
delay in the preparation of the report, 
represents in my judgment the grossest 
kind of calumny. If he has not replied 
to these reflections upon his personal 
integrity, it is merely another instance 
of the burdens which one must bear 
when charged with the administration 
of controversial public affairs of such 
importance. 

Omitting personal details, it seems 
advisable to give as a historical record 
a brief account of the various theories 
of allocation and the considerations 
which were actually weighed in the 
preparation of the report on this funda- 
mental problem. 
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Isolating Joint Costs 


4 Bsc first step in securing a segre- 
gation of project costs among the 
functions recognized in the act is to 
distinguish structures or identifiable 
parts of structures which serve only a 
single purpose. This consists of the 
engineering process of analyzing con- 
struction costs and isolating them as 
well as may be. For instance, the 
power plant portion of Wilson dam is 
structurally capable of serving only in 
the production of power. Similarly, a 
navigation lock serves only a navi- 
gation purpose. By analogy the upper 
portion of a storage dam, reserved to 
store exceptional run-off, is held avail- 
able for the single use of flood control. 
The spillway section, however, jointly 
serves all these uses and its cost there- 
fore represents a joint cost. Alloca- 
tion is the assignment of a share of 
these joint costs to single purposes. 
Here is the incidence of the allocation 
problem, properly so called. 


Preliminary Considerations 


I" developing principles and methods 
of allocating joint costs for Federal 
projects one must bear in mind the 
legal limitations, both constitutional 
and statutory, under which these water 
control works are first designed and 
constructed and later operated. Ac- 
cording to the TVA Act, such works 
must provide at least a 9-foot channel 


& 


in the Tennessee river and maintain a 
water supply for the same from Knox- 
ville to its mouth. They must control 
destructive flood waters in the Ten- 
nessee and Mississippi river drainage 
basins. In operating these works the 
board must regulate stream flow “pri- 
marily for the purpose of promoting 
navigation and controlling floods.” 

In so far as consistent with these 
primary purposes the board is “to pro- 
vide and operate facilities for the 
generation of electric energy in order 
to avoid the waste of water power”; 
and in order to help liquidate costs so 
far as may be practicable, the board is 
authorized to transmit and market 
such power. In other words, the board 
is not at liberty in the development and 
operation of these multiple-purpose 
dams to give priority or even equal 
consideration to power, but must give 
priority to navigation and flood con- 
trol, with electricity generation sub- 
ordinate thereto. The allocation of 
joint cost must recognize this limi- 
tation. 


|S hermuers study and preliminary con- 
sideration of the allocation problem 
for TVA dams as well as for other 
Federal projects made us increasingly 
aware of the dynamic aspects of joint 
costs. Under the TVA, as well as cer- 
tain other Federal projects, single 
dams are units in a progressive pro- 
gram for the unified development of 


and operation of these multiple-purpose dams to give priority 


q “,..the [TVA] board is not at liberty in the development 


or even equal consideration to power, but must give priority 
to navigation and flood control, with electricity generation 
subordinate thereto. The allocation of joint cost must recog- 


nige this limitation.” 
261 
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an entire watershed. True enough 
(and this is probably all that the 
framers of the TVA Act saw), alloca- 
tion is necessary because even single 
dams serve multiple purposes. But 
under a unified plan the constituent 
dams are interdependent, since each 
successive dam will serve the ultimate 
purpose in only a limited way. How- 
ever critical the Muscle Shoals section 
of the river may have been for exist- 
ing navigation, Wilsom dam, which 
overcame this barrier, made only a par- 
tial contribution to the full 9-foot 
channel. 

Full value for navigation will ap- 
pear only after all the dams in the pro- 
gram are constructed. The same ap- 
plies to flood control and power. From 
this point of view it might be better 
to defer allocation until full develop- 
ment had been obtained. If, however, 
allocations were to be made on a dam- 
by-dam basis as the statute contem- 
plated, either each allocation could only 
be tentative or a formula would have 
to be developed which would envisage 
both main river and tributary storage 
dams operating on an integrated plan. 
Such a formula would have to be flexi- 
ble and capable of progressive appli- 
cation. 


A a first step, then, in the develop- 
ment of an adequate allocation 
technique, expenditures were segre- 
gated into two categories: one com- 
prising expenditures traceable to any 
one of several functions; a second in- 
cluding expenditures made necessary 
by the codrdination of these functions 
into a unified program. The second 
class of expenditures pertains not only 
to single dams but to the entire series 
of dams and to related objectives of 
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silt control, reforestation, soil con- 
servation, and recreational develop- 
ments. It was suggested, therefore, 
that there be set up for each dam a 
distinction between project and non- 
project costs. Project costs should be 
defined as those expenditures either di- 
rectly necessary for any one of the 
functions or jointly necessary because 
of their codrdination. Nonproject 
costs are expenditures incurred in 
order to carry on supplementary func- 
tions made possible by project expendi- 
tures. 

One further troublesome question 
arose because the speed with which the 
9-foot channel and flood protection 
was being achieved might have no 
reference to the rate at which these 
would be needed to supply the effective 
demand for electric power. Yet it was 
necessary to provide in advance cer- 
tain power structures which, while use- 
ful only later in connection with actual 
power installations, would entail 
present expenditures in anticipation of 
such later use. If such structures were 
not included in the original design and 
construction program, the ultimate 
economy to which the plans were ad- 
justed could not be achieved. No defi- 
nite decision was reached as to the han- 
dling of these expenditures except that 
their amount was to be estimated. My 
own view was that such expenditures 
ultimately chargeable to power might 
be temporarily segregated in some ap- 
propriate account, labeled “Power In- 
stallation Held for Future Use.” 


Theories of Joint Cost Allocation 
W: come now to a discussion 0 
theories for allocating multiple: 
purpose expenditures. We will begin 
this portion of the analysis by survey- 
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Allocation Technique 


ce 


Sa first step... in the development of an adequate allocation 


technique, expenditures were segregated into two cate- 

gortes: one comprising expenditures traceable to any one of several 

functions; a second including expenditures made necessary by the 
codrdination of these functions into a unified program.” 





ing the various theories which suggest 
themselves as a basis for allocation. 
For this purpose a classification was 
suggested which distinguished the dif- 
ferent theories as they employed as a 
criterion of classification (1) benefit, 
(2) vendibility or price, (3) use of 
facilities, and (4) cost. The general 
dessification sometimes comprehends 
minor variants. 


Benefit Theory 


Tt theory of allocating the joint 

or common costs of multiple-pur- 
pose dams on the basis of estimated 
benefits had been prominently sug- 
gested by former Chairman A. E. Mor- 
gan. Inside as well as outside the Au- 
thority, it drew its chief protagonists 
from the ranks of flood control engi- 
neers. It was recommended in reports 
by the National Resources Board and 
its subcommittees, by the Mississippi 
Valley Committee, and by various 
regional planning committees. It was 
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asserted that joint expenses should be 
shared on the basis of some measure of 
benefit accruing to each function from 
the joint expenses, and to this end they 
urged the collection of data to measure 
in a pecuniary way the special benefits 
conferred. 

Historically, the benefit theory of al- 
locating costs had its origin in the law 
of special assessments. The benefit prin- 
ciple is there used as a basis for taxing 
or assessing the cost of improvements 
upon those sustaining a special benefit. 
Thus, the cost of drainage and irriga- 
tion works has been made a charge 
against the land comprised within 
drainage or irrigation districts, the eco- 
nomic value of which has been en- 
hanced by the improvement. Similarly, 
expenditures for street improvements, 
for park and recreation facilities, and 
for flood protection works have been 
assessed against abutting or other 
properties in proportion to the special 
benefit conferred. 
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i should be noted, however, that this 
procedure is usually applied only 
where a single purpose such as flood 
control is involved and where expendi- 
tures are made jointly only for those 
drawing the same kind of benefit from 
the improvement. In such cases the 
total assessment is limited strictly to 
the cost of the improvement but as- 
sessed to individual beneficiaries in 
proportion to ascertainable special 
benefits. The proponents of the bene- 
fit theory now propose to extend this 
idea to improvements serving more 
than one purpose or conferring more 
than one class of benefits. This is to be 
done by reducing all benefits to the 
common denominator of economic 
value as measured by money. 

In my judgment the benefit theory 
should be rejected because of the prac- 
tical difficulty of securing definite meas- 
ures of economic value in advance of 
their realization and because of the 
theoretical infirmity that as a means of 
cost allocation the theory is an example 
of circular reasoning. The theory 
starts by assuming that benefits can be 
evaluated beforehand. Using the pro- 
spective economic value of electric 
power to measure the share of joint 
costs to be borne by power users places 
the cart before the horse. The relative 
amounts of benefit which the public 
will derive, particularly from naviga- 
tion and flood control, can only be in- 
telligently measured years after the 
projects have been completed. 


Vendibility Theory 


nN a part of their general theory of 
prices economists have considered 
commodities or services produced at 
joint cost. Classic illustrations of joint 
supply have been mutton and wool 


from sheep; fiber and seed from cot- 
ton; beef, hides, and horn from cattle; 
copper, gold, and silver from ores con- 
taining these divers metals, Under con- 
ditions of effective competition, joint 
products, produced for an open market, 
will tend to be sold at prices which be- 
tween them will equal their joint cost 
of production plus a competitive profit; 
but the apportionment of the total re- 
ceipts between them will depend upon 
the relative demands for each. Should 
the marketing of one of the joint prod- 
ucts entail some special expense, the 
price for this product must cover at 
least these special costs, and in addi- 
tion such share of the joint costs will 
be recouped as is proportionate to the 
relative demand for the product. Their 
conclusion has been that the price of a 
unit of product produced in part at 
joint cost will tend to equal its separ- 
able or special costs plus that propor- 
tion of joint costs which may be added 
because the pecuniary measure of the 
relative intensity of the demand for 
this product exceeds the special costs 
per unit. In short, it is a case of dis- 
posal at “all that the traffic will bear.” 
Where one of the joint products is of 
minor importance as to income yield, 
or if it has only recently attained com- 
mercial significance, having formerly 
been a waste, it is known as a by- 
product. 


Forms Chairman Morgan and the 
minority report contend that Direc- 
tor Lilienthal favored the application 
of this theory and that the delay in 
making the allocation report was due 
to his persistence. I quote from the 
report: 


That Mr. Lilienthal and his adherents 
did not abandon the by-product theory wnii 
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quite recently is a fair inference from the 
fact that an engineering study for the 18- 
company law-suit requested of Mr. E. L. 
Chandler by Mr. Fly (chief counsel) which 
Mr. Chandler was reluctant to furnish be- 
cause of its misleading nature tended to 
support the by-product theory of allocation 
in that it indicated a power cost amounting 
to little, if any, more than the investment in 
power houses and generating equipment. 

The reason for Mr. Lilienthal’s insistence 
upon the “by-product” theory of allocation 
is readily found in the fact that the TVA 
rates which had been arbitrarily put into 
effect by Mr. Lilienthal without conference 
with his codirectors had been determined 
with practically no consideration of the cost 
of power to TVA. In order to avoid showing 
a loss on the TVA power operations with 
these rates, it would be necessary to adopt 
the “by-product” theory of allocation. This 
“by-product” theory would have resulted in 
a charge to power of only $4,000,000 of the 
cost of Norris dam and of only $24,000,000 
of the cost of the 3-dam system whereas the 
method finally adopted charges some $49,- 
000,000 to power. Thus, the “by-product” 
theory would have charged to power less 
than half as much as is charged under the 
allocation finally adopted. This would have 
resulted in an apparent reduction in interest 
and depreciation charges alone of about $1,- 
300,000 a year, which amount would have 
constituted a concealed subsidy to TVA and 
would have permitted its books to show an 
apparent profit with the present rates. 

Mr. Lilienthal agreed that the allocation 
theory adopted would be applied to all TVA 
dams and might affect dams outside the 
Tennessee valley, possibly becoming the 
basis of a national power policy. The adop- 
tion of the “by-product” theory would 
therefore have had a nation-wide effect in 
making fair accounting impossible and in 
misleading the public. 


EF should be noted that, as understood 
by the minority, their so-called by- 


e 


“THE ‘no-allocation theory’ 


product theory is not the true by- 
product theory at all. As used by them 
it is tantamount to what might be 
called “the no-allocation theory” 
where, in the case of TVA, the project 
would be considered as having been 
built for navigation and flood control 
in the first instance and hence no allo- 
cation of joint cost to power is neces- 
sary. It happens that this view of the 
matter conforms with the legal view, 
as held in some quarters, of the consti- 
tutionality of Federal expenditures 
for river regulation. 

In certain “Notes on Allocation” ac- 
companying the Report of the Com- 
mittee on Financial Policy, for the 
drafting of which I was largely respon- 
sible, we took this position: 

This theory of pricing joint products is 
of little assistance to us in suggesting a 
method of allocation unless the fundamental 
assumption upon which the theory is based 
also applies in the disposal of the services 
rendered by multiple-use dams. This assump- 
tion is that the prices of all the joint prod- 
ucts are fixed by the interplay of demand 
and supply in an open market. If that were 
true, the allocation of joint costs would be 
accomplished automatically through market 
demand. Hence we may call this the vendi- 
bility theory of allocation. 

In applying this theory to the Authority’s 
projects, it should be noted that of the serv- 
vices rendered by multiple-use dams, only 
two—fertilizer and power—are vendible 
commodities under the provisions of the 


Tennessee Valley Authority Act. Navi- 
gation and flood control are not subject, or 


should really be called the 


100 per cent allocation theory because the gravamen 
of the argument is that since the Federal government had in 


the past forced private power 


companies to bear the total 


cost without regard to navigation benefits it should now fol- 
low the same policy in the case of TVA. The committee 
found no merit in this suggestion because the trial court in 
the 18 power companies’ case had made a specific finding of 
fact that the projects of the Authority are designed primarily 
for navigation and flood control.” 
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at least not yet subject, to any system of 
charges or of special assessment against 
beneficiaries. Even the special costs trace- 
able to navigation and flood control may not 
be recovered by special assessment, but are 
regarded as a general cost of government. 

Under plans adopted by the Authority for 
distributing fertilizer, even the special costs 
assignable to fertilizer production will not 
be recouped. All distribution of fertilizer 
transcending merely experimental use aims 
to secure large-scale distribution for pur- 
poses of large-scale demonstration. The 
objective is mass education of practical 
farmers in the use of fertilizer, but under 
circumstances which will make possible an 
evaluation of the best procedure. Except, 
therefore, as fertilizer production consumes 
power which is paid for through a system 
of interdepartmental charges, it will not be 
the source of a dependable income sufficient 
to liquidate a share of the joint cost.... 
However, since large quantities of electric 
power are required for the fertilizer pro- 
gram, the board has taken the position that 
with respect to such use the fertilizer works 
is to be given the status of an ordinary 
commercial customer of the electricity de- 
partment. In this respect, the fertilizer 
works makes its contribution to cost liqui- 
dation as does any other electrical customer, 
with this difference: that the production of 
fertilizer can, in the main, be adjusted to 
the use of secondary power. 

The vendibility theory thus breaks down 
because there is no open market in which 
the services produced by the Authority 
under conditions of joint supply can be sold. 


The allocation report containing the 
above exposition was a part of the rec- 
ord considered by the investigating 
committee. The minority condemn the 
majority report as having been “‘made 
in the teeth of the record.” It should 
be apparent to any candid person that 
in this respect the minority live in a 
glass house themselves. 


Use of Facilities Theories 


HEORIES of a third type would dis- 

tribute joint costs upon the basis 
of the comparative use of the joint fa- 
cilities. To each single function would 
be allocated such share of the joint cost 
as is measured by the extent of its use. 
This method is commonly employed by 
cost accountants. The oldest illustra- 
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tions are derived from the railroad 
field where apportionments of common 
cost between freight, mail, express, 
and passenger business are made upon 
some comparable use units like the case 
mile, passenger mile, ton mile, or other 
convenient measure. 

A use theory breaks down when 
there are no common use units or where 
differences in the use units of different 
utilizers are so great as to preclude 
their being reduced to some compara- 
ble basis. Since the acre-foot of reser- 
voir capacity or the acre-foot of 
water released is available as a meas- 
ure of joint use of dams, the applica- 
bility of a use theory based upon the 
acre-foot of storage of reservoir ca- 
pacity was carefully considered. 


o> does not permit a discussion 
of details. Nor can we do more 
than mention certain companion theo- 
ries based upon equal apportionment 
where the potentiality of use is ap- 
proximately the same, or upon differ- 
ential apportionment where the utiliza- 
tion of stored water can afford some 
clue as to the comparative use of facili- 
ties. It must suffice to state the con- 
clusion of the committee on this point: 


Division of the cost should not be made 
solely on the water-use theory since the 
storage capacity is capable of serving each 
function, even though it may not be used 
by one or more of the functions in any 
year. Thus the method, if applied, should 
involve a combination of both capacity and 
water use, such combination being subject 
to individual interpretation in applying the 
method. Because of the fact that the Au- 
thority’s projects, as outlined in its report 
on the unified plan for the development of 
the Tennessee river system, are only partly 
in process of construction and that, there- 
fore, adequate data for a complete appli- 
cation of a combined reservoir capacity an 
water-use theory will not be available until 
later, the application of this type of use of 
facilities theory is at present attended with 
difficulties. 
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Savings Basis for Joint Costs 


CCCINCE the aim in combining multiple purposes in a series of struc- 

S tures ts the savings to be achieved, it is also possible to use the 

ratio in which these higher expenditures are avoided by joint action as 

a basis for allocating joint costs. In other words, in applying the princi- 

ple of alternative cost avoidance, the measure of participation in com- 

mon expenditures is the alternative cost for which these common ex- 
penditures have been substituted.” 





Cost Theories 
BGs only cost theory having valid- 
ity is one which in a preliminary 
report submitted to the committee on 
financial policy I called the “alternative 
cost avoidance” theory. As is now well 
known, by constructing dams which 
serve multiple purposes, the Authority 
is able to achieve savings in construc- 
tion expenditures over what these ex- 
penditures would have been if single- 
purpose dams had been constructed. 
The planning and construction of dams 
for navigation, flood control, and in- 
cidental power on a watershed basis 
thus enable the Authority to achieve 

the economies of joint cost. 

Since the aim in combining multiple 
purposes in a series of structures is the 
savings to be achieved, it is also pos- 
sible to use the ratio in which these 
higher expenditures are avoided by 
joint action as a basis for allocating 
joint costs. In other words, in applying 
the principle of alternative cost avoid- 
ance, the measure of participation in 
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common expenditures is the alternative 
cost for which these common expendi- 
tures have been substituted. 


I’ applying this method it is necessary 
to secure estimates of the lowest 
alternative cost by means of which 
substantially the same quantity and 
quality of service for each separate 
function can be obtained. The funda- 
mental assumptions which underlie the 
cost estimates for single-use struc- 
tures must be as reasonable and prac- 
tical as they can be made and must be 
based upon experience and after ade- 
quate investigation. On account of the 
scarcity of available sites, the construc- 
tion of a single-use dam at a given site 
may make impossible the achievement 
of other purposes for which the given 
site is likewise necessary or most suit- 
able. 

This practical difficulty does not 
prevent the use of calculated alterna- 
tive costs of single-use projects for al- 
location of multiple-use investment. 
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N order to resolve a difference of 

opinion between members of the 
technical staff, the alternative cost 
avoidance theory was rechristened al- 
ternative justifiable expenditures. In 
this more palatable form, suggesting 
the benefit theory so strongly urged by 
A. E. Morgan, the committee was able 
to agree upon a definite mode of pro- 
cedure. 

The above explanation throws into 
proper perspective the following para- 
graph from the investigating commit- 
tee’s report: 


Dr. A. E. Morgan criticized the methods 
used by the board in reporting the official 
3-dam allocation, and stated that the board 
used his recommendations but changed the 
wording slightly so as to avoid admitting 
that he was right. He made a number of 
minor criticisms but his general conclusions 
are practically those adopted by the board. 


In making its final recommendation 
to the board, however, the committee 
departed from the above definitely as- 
certainable procedure, and sought ref- 
uge in some very doubtful verbiage. 
We quote the relevant passage : 


Latent water power, an inevitable conse- 
quence of the expenditure for navigation 
and flood-control, may be allowed to go to 
waste, or an additional expenditure may be 
made to convert it into electrical energy. 
Power may thus be considered self-sup- 
porting when the power revenues are just 
sufficient to cover the additional costs inci- 
dent to the establishment and operation of 
the power facilities. How much higher such 
revenues should be in order that a portion 
of the remaining costs may be liquidated is 
a policy which the act leaves to the board. 
The committee’s conclusions are, therefore, 
in the form of a recommended policy based 
on judgment and not on any one allocation 
theory. 


6 lies percentage allocation of joint 
cost as recommended by the com- 
mittee and the percentage allocation as 
derived by applying an alternative cost 
avoidance theory for a 3-dam system 
are as follows: 
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Cost 


Com. Avoidance 


: Recommendation 
Navigation 35% 


Flood Control .... 25% 


The majority report of the investi- 
gating committee approves the use of 
the so-called alternative justifiable ex- 
penditure theory. As applied to a 10- 
dam system, they make only very 
minor changes. It is interesting to 
note, however, that the allocation per- 
centages have become Navigation, 32.2 
per cent; Floor Control, 29.7 per cent, 
and Power 38.1 per cent. As the con- 
gressional objectives are being realized, 
joint costs chargeable to navigation 
and power decline while those charge- 
able to flood control increase. 

Besides the theory sponsored by 
TVA, the majority report concerns 
itself only with what is called the no- 
allocation theory as presented by 
Charles W. Kellogg, president of the 
Edison Electric Institute, and the in- 
cremental power investment theory as 
advanced by Dean E. L. Moreland of 
the Massachusetts Institute of Tech- 
nology for Commonwealth & South- 
ern Corporation. The “no-allocation 
theory” should really be called the 100 
per cent allocation theory because the 
gravamen of the argument is that since 
the Federal government had in the past 
forced private power companies to 
bear the total cost without regard to 
navigation benefits it should now fol- 
low the same policy in the case of 
TVA. The committee found no merit 
in this suggestion because the trial 
court in the 18 power companies’ case 
had made a specific finding of fact that 
the projects of the Authority are de- 
signed primarily for navigation and 
flood control. 
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NDER the incremental power in- 
U vestment theory, power is charged 
with the remaining investment cost 
after deducting from the total cost the 
most economical alternative plan for 
realizing navigation and flood control. 
This theory has some resemblance to 
alternative cost avoidance. It was, 
however, rejected by the committee be- 
cause the estimates for navigation and 
flood control structures were for defi- 
nitely inferior facilities. Asa result of 
such understatement of the cost of al- 
ternative navigation and flood control 
facilities the percentage allocation to 
power was raised from 55.3 per cent in 
the case of the committee’s figures to 


71.6 per cent in the case of Dean 
Moreland’s estimates. 

The majority report repeats the 
statement against which we have al- 
ready protested : 


In order to justify the cost of generating 
hydroelectric power it is necessary only to 
show that the added cost of power gener- 
ation and transmission will be repaid by the 
reserves from power. 

Further discussion of this and other 
policy considerations in which alloca- 
tions are involved necessarily require 
going into the question of the TVA as 
a yardstick and the question of the eco- 
nomic feasibility of the TVA as a Fed- 
eral project. These subjects are re- 
served for later articles. 





WANTED: Personal Service for the Telephone Subscriber 


The Man in the Green Hat dropped in again this morning. He was 


eating an ice cream cone and waving his 


free hand in his perpetual 


state of indignation. This time it was the telephone service. 
“What's the matter with the telephone service?” we asked. “Didn’t 
central get your number instantaneously like they do in the movies?” 
“No, that’s not the trouble,” reproached the Man in the Green Hat. 
“The service is fast enough, but not broad enough. My idea of perfect 
telephone service is when you can pick up a phone and ask for anything 
that comes into your head and get a civil and intelligent answer.” 


“For instance,” we nudged. 


“Well, theater tickets, and what kind of shows are on, how’s the 
weather outside, and where can a fellow get a bargain raincoat or fine 


steak dinner.” 


“Do you expect the telephone company operators to take time out 


to chat with you every time you get some irresponsible notions?” 
“Maybe not,” admitted MITGH. “But if they’re too busy to handle 
such a special branch of information, or think the problem is too 
ticklish, they ought to farm it out to some commercial outfit on a com- 
mission basis. Think what could be done in a perfectly polite way by 
nice, sympathetic hostesses with pleasant voices. I’ll bet you these civic 
merchant associations would clean up a tidy sum on the business that 
could be sold to the stranger within their gates if he only knew where 
to call for personal service. After all, every decent hotel has a ‘Room 
Service.’ Why can’t the telephone company supply a personal service 
without telling a perfect stranger to go plow through the purple section 
of the directory to find what he wants.” 
—EXCERPT FROM THE ARGOSY. 
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High Cost of Marketing 
Utility and Other Securities 


Better and more economical rules and regulations needed 

in the opinion of the author, for the reason that many of the 

best and most desirable issues are not now available for per- 

sonal investments by individuals seeking outlets for their 
available cash. 


By RILEY E. ELGEN 
CHAIRMAN, DISTRICT OF COLUMBIA 
PUBLIC UTILITIES COMMISSION 


hesitant about going ahead with 

much needed improvements. Un- 
doubtedly, there is an accumulation of 
plant obsolescence in the field of trans- 
portation, heat, light and power, and 
communication which, when combined 
with deferred maintenance, aggregates 
more than $25,000,000,000. The capi- 
tal needs are great in all these fields. 
To modernize as completely as possible 
in these regulated industries would re- 
quire more than $30,000,000,000. 
What it would cost to bring all indus- 
trial and business establishments in this 
country abreast with science and inven- 
tion can only be surmised. 


S OME have remarked that business is 


N the case of railroads, with their 
low volume of business in relation 
to their capacities prevailing and per- 
sisting over nearly a decade, there has 
been a staggering accumulation of 
obsolescence in that $26,000,000,000 
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of investment. If railroads suitable to 
accommodate the present needs of the 
people of this country were to be built 
at the instant and of the currently 
available character of equipment and 
plant materials, and under present con- 
struction methods and equipment, such 
a transportation system, I venture to 
assert, would be vastly different from 
what we have and would hardly cost 
more than $15,000,000,000. 

Similarly, it would cost not more 
than 70 per cent of the present book 
investment to build new all the plants 
necessary to furnish heat, light, and 
power. And perhaps existing com- 
munication needs could be more per- 
fectly met by an investment of 25 per 
cent less than the books show is in- 
vested. 

So we may rightly and properly view 
with alarm the vast accumulated neces- 
sities for bringing the facilities of busi- 
ness up abreast with the several arts, 
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inventions, and scientific improve- 
ments. Rail needs are so well known 
and of such staggering proportions 
that they hardly need further discus- 
sion. The modernization needs of 
heat, light, and power industries have 
been estimated at much over a billion 
dollars a year. It is no great strain on 
the recollection or memory of man to 
recount the vast building and moderni- 
zation program in the field of the com- 
munication industries. That program 
generally came to an abrupt end during 
the year 1930. As far as surface mass 
transportation in cities is concerned, a 
few years ago it began a program of 
getting rid of obsolescent equipment 
and plants but has much to do yet to 
bring itself current. 

With these facts to face and with a 
lack of liquid surpluses on the asset 
sides of the balance sheets, it becomes 
apparent that vast reservoirs or re- 
sources must be tapped to supply new 
capital for the urgent need of business. 
Otherwise we must continue to have 
stagnation in business with consequent 
unemployment of both men and capi- 
tal, both of which are abundantly 
available. 


x important element in the conduct 
of any business is an assured sup- 
ply of capital to meet current needs of 
enlargement of facilities familiarly 
termed additions and betterments to 
the existing plants. In starting a new 
business, one without customers or an 
established reputation in any com- 
munity of interest, those who partici- 
pate in advancing capital have a right 
to ask and to receive a greater measure 
of probable profit than they are en- 
titled to seek from one with an estab- 
lished business or going concern. 
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The matter of obtaining the capital 
to put men back to work is of peculiar 
interest to white collar workers as well 
as those who must live by the sweat of 
their brows. The customers, both pres- 
ent and prospective, have an even 
greater interest in the consummation 
of these ends. The stockholders of the 
companies with plants in need of capi- 
tal are concerned with the sacrifice 
which they must make of the resources 
of their companies to obtain funds es- 
sential to keep abreast of their busi- 
nesses. The Federal and state govern- 
ments, together with other political 
subdivisions, are anxious to shift the 
burden of relief to legitimate private 
enterprise. Therefore, governments 
are interested in the availability of 
capital for modernization of the facili- 
ties of commerce, and in the removal 
of obsolescence, the elimination of in- 
adequacy in plant capacities, as well as 
in the necessary extensions to serve a 
growing nation. Finally, all taxpayers 
are interested in the reduction of relief 
burdens. So there is a complete 
unanimity of feeling respecting the ad- 
visability of making legitimate capital 
expenditures. 


| arlene the possibilities of at- 
taining these ends, we first come 
to the most reliable source, the Securi- 
ties and Exchange Commission. Here 
it is found that during the four calen- 
dar years ending with 1938 there were 
250 utility security issues aggregating 
$4,079,095,581 registered with it. This 
was in large part refunding to obtain 
lower interest rates. Of these 175 is- 
sues were mortgage bonds aggregating 
$3,415,300,951. The remainder were 
mostly debentures or preferred stock. 
Only $8,970,735 of new money was 
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raised by sale of 4 issues of common 
stock, and $168,758,800 by 26 issues 
of preferred stock, while 27 issues of 
debentures brought in $412,900,095. 
Temporary financing by 18 note issues 
accounted for $73,165,000. Relatively 
little of this money was for moderniza- 
tion. 

Although it is not so simple to 
analyze the cost of registration and 
flotation of other forms of utility se- 
curities, it is possible in the case of 
bond issues to determine at what the 
issuing companies estimated these 
costs. It is, however, recognized that 
these expenses are understated to some 
extent and that the cost is considerably 
in excess of the SEC figures compiled 
from sheet estimates and appearing 
here. That condition arises from the 
fact that the figures submitted to the 
SEC at the time of registration appli- 
cation were of necessity only estimates, 
and perhaps the best obtainable. How- 
ever, in the cases where discrepancies 
are disclosed the actual known total ex- 
penses are checked against the esti- 
mates. However, as the true expense 
is higher than the estimates in the cases 
checked the validity of what is to fol- 
low is not affected. 


a. results of the investigations of 
costs, other than commissions and 
discount, in 122 utility bond issues dur- 
ing 1935-1937 and 1938 are shown in 
Table I. 

A separate analysis of 182 bond is- 
sues of all kinds of industry and busi- 
nesses for the years 1936 and 1937 in- 
dicated that other expenses cost 68 
cents per $100 of capital raised com- 
pared with 70 cents on the average for 
the 122 utility bond issues shown 
above. From information obtained in 
instances where estimates furnished the 
SEC at the time of registration were 
checked against actual expenses it ap- 
pears that the figure of 68 cents ought 
to be increased to not less than $1, 
and similarly that all of the expenses 
of registration and flotation of issues 
making up the average of 68 cents 
termed “Other Expenses” ought to be 
increased not less than 50 per cent. Of 
course, in making these estimates cer- 
tain items are fixed by law and are not 
necessary to estimate, but the costs of 
expert services are widely variant. 

The analysis of estimation made a 
part of public records of the Securities 
and Exchange Commission with appli- 
cations for registration shows a very 


TABLE I 


Principal Amount 
of the Issues 


Other Ex- 
penses per 
$100 of 
Capital 


Total Other 
Par Expenses 

Value Total 
$9,799,500 $212,666 
166,908,000 1,972,528 
383,552,900 2,882,847 
800,709,500 5,943,474 
362,500,000 1,839,974 
235,000,000 977,000 
130,000,000 717,750 





122 $2,088,469,900 $14,546,239 
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TABLE II 


182 Bond Issues 
during 1936-1937 
No. of Cost per 
Issues $100 Raised 


Size of Issue 
Under $250,000 


$ 
$75,000,000 to $100,000,000 .... 
Over $100,000,000 


wide variation of relative costs of the 
same size issues. It would appear that 
expert services, particularly legal and 
accounting, may be obtained for what- 
ever figure the issuing company elects 
to pay. However, since, according to 
the SEC rules and regulations, legal, 
accounting, engineering, and market- 
ing organizations are all liable for their 
representations, it would appear to be 
the economical thing for issuing com- 
panies to contract for expert services 
where they can be obtained most rea- 
sonably. The responsibility for their 
acts rests on the backs of the experts, 
syndicates and brokers—and separately 
on those of the officers and directors. 


Bid cost of such expert services 
appears to vary with the magni- 
tude of the issue. In Table II, I have 
compared the cost of registering and 
flotation of 182 issues of bonds of all 
kinds of industry during 1936 and 
1937 with similar costs of 122 issues 
of utility bonds for 1935-1937 and 
1938. 
From the table it will be observed 
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122 issues iar 
Utility Bonds 
1935-1937-1938 
No.of Cost per 
Issues $100 Raised 

vi 
3.16 19 
1.73 
1.40 
1.11 
89 


$2.17 


that industries and businesses other 
than utilities apparently issue more 
small lots of bonds, that is issues under 
a million dollars. Twenty-four per cent 
of all issues were of that denomination, 
while only 15.5 per cent of utilities’ 
bond issues were for less than $1,- 
000,000. On the other hand, all bond 
issues of more than $25,000,000 rep- 
resented only 20 per cent of the total, 
while utility issues of similar classifi- 
cation were 30 per cent of all such is- 
sues. Thus it is demonstrated that 
more substantial amounts of capital 
are required by those conducting busi- 
ness affected with the public interest. 
In view of the close accord of the aver- 
age cost of registration and flotation of 
utility bond issues and all issues, or 
what is termed other expense by the 
SEC, it would appear that utility issues 
are costing more than others. 

On the other hand, there is a quite 
definite reason why the reverse ought 
to be true. Utilities in general are un- 
der public regulation. With the crea- 
tion of the Federal Communications 
Commission and the Federal Power 
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Market Effect of Private Sales of Securities 


was’ imsurance companies had to go into the markets and compete 

with private and other corporate investors, it would result in a 

more normal market and perhaps materially aid business recovery. Of 

course, the marketing facilities of the nation are seriously damaged when 

the distribution of securities is made direct from the issuing company 
to a large investor.” 





Commission and the assignment of in- 
terstate regulation of the heat, light, 
and power industries, and the commu- 
nication businesses to them, there is 
hardly the necessity for the mainte- 
nance of the same strict rules and reg- 
ulations over their issues as in the case 
of unregulated industry and business. 


M*** states require that all secu- 
rity issues be approved by the 
state regulatory body before they can 
be consummated. In such instances it is 
obviously not as essential to require 
that experts, lawyers, accountants, en- 
gineers, and brokers assume liability 
for the accuracy of the facts presented 
in the registration application. 

In the first place, since the enact- 
ment of the SEC Act much water has 
passed over the utility dam. These 
other Federal commissions mentioned 
above have been either created or had 
their powers extended. They have cov- 
ered the national field with orders re- 
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quiring uniform systems of accounting 
and annual reports of property and 
operations. At the time of the last 
(1929) stock market crash no such 
national uniformity prevailed as to 
knowledge of the conditions of issuing 
companies. 

There can be little question but that 
the public interest is quite well pro- 
tected by these state and Federal reg- 
ulatory bodies in the matter of secu- 
rity issues, and that the continued strict 
requirement as to registration of 
issues may easily be required as an un- 
necessary burden on interstate com- 
merce. It would seem that an arrange- 
ment might well be made by and be- 
tween the SEC, FCC, and FPC re- 
specting other utility security issues 
such as exists between other interested 
government agencies and the Inter- 
state Commerce Commission. No such 
expensive procedure is present in an ap- 
plication to the latter body for authori- 
ty to issue securities. No outside legal 
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experts are necessary, no accountants 
or engineers other than the staff of the 
issuing company need be employed. 
The staff of experts employed by the 
Bureau of Finance of the Interstate 
Commerce Commission make appro- 
priate tests of the propriety of the pe- 
tition or application. 


bes reasons for such modified 
practice appear when it is under- 
stood that on the average for 513 
issues registered with the SEC during 
1936 and 1937 it cost 81 cents for ex- 
pert services and for the mechanical 
processes of registration and flotation, 
separate and apart from commissions 
and discounts of brokers and others en- 
gaged in marketing processes, which 
in themselves amount to $9.09 per 
hundred dollars raised through the sale 
of all kinds of securities, bonds, notes, 
debentures, preferred and common 
stock. Now 81 cents per hundred dol- 
lars raised would amount to more than 
$33,000,000, or more than $132,000 
for each of the 250 utility issues, aver- 
aging about $16,000,000. This is in 
addition to $1,440,000 on the average 
for such an issue to cover commis- 
sions, discounts, selling expense, and 
other marketing costs not included in 
the $132,000. 

It is true that the latter figures for 
commissions and the like are unques- 
tionably too high to apply to the 
$4,080,000,000 aggregate of the 250 
utility issues, because the cost of mar- 
keting common and preferred issues 
is reflected in the $9.09 referred to 
in greater quantities and at higher 
costs in the case of unregulated in- 
dustry than is found to be the case of 
regulated industry. One notable fea- 
ture observed is the tendency of costs 
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of registration, flotation, and selling 
of bonds to decrease along with the 
interest rates. Other expenses aggre- 
gated 71 cents per hundred dollars 
raised in 1935, 67 cents in 1936 and 
1937, and 59 cents in 1938. The cou- 
pon interest rates were 3.88 per cent 
in 1935, 3.66 per cent in 1936 and 
1937, and 3.57 per cent in 1938. The 
commissions and discounts for 1936 
were 2.20 per cent and 2.10 per cent 
in 1937 per hundred dollars raised. 


D URING 1936 and 1937 securities of 
various kinds and in varying 
quantities were registered with the 
Securities and Exchange Commission. 
The total issues thus registered aggre- 
gated 513. Of these 288 issues, or 56 
per cent, are for sums of money vary- 
ing from $1,000,000 to less than $250,- 
000, and only 100 issues or less than 
20 per cent of the total registrations 
were for $5,000,000 or more. 

Companies desiring capital of less 
than a million had to pay from $1.70 
per hundred dollars raised for regis- 
tration and flotation of issues raising 
money amounting to between $750,000 
and $1,000,000 and $2.29 for each 
hundred dollars raised for 93 issues 
of less than $250,000. In the aggre- 
gate, including commissions and dis- 
counts, these 288 issues cost from 
$15.10 for the $750,000 to $1,000,000 
ones to $195.50 for those of less than 
$250,000. 

On the other hand, dropping down 
to the 100 issues of $5,000,000 or 
more, we observe expert services and 
other costs of registration and flota- 
tion range from 54 cents per hundred 
dollars in issues of more than $25,000,- 
000 to $1.02 per hundred dollars for 
issues between $5,000,000 and $10,- 
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000,000. As was said before, these costs 
of expert services are only estimates. 
The actual costs were found to run 
much higher. Total sacrifices for each 
hundred dollars raised, including com- 
missions and discounts, amount to 
from $2.60 for the former to $4.10 
for the latter issues. 

So we come to the conclusion that 
some better and more economical 
rules and regulations for marketing se- 
curities ought to be devised. And per- 
haps one very selfish reason is that 
many of the best and more desirable 
issues are not now available for per- 
sonal investments by individuals seek- 
ing outlets for their available cash. 
Such issues find their way to the vaults 
of insurance companies directly from 
the printing and engraving presses. 
Thus these high costs of registration 
and flotation are in part saved, as well 
as part of the cost of marketing. 


O NE of the most outstanding cases 
in this category was the $115,- 
000,000 issue of the Commonwealth 
Edison Co. recently placed with a group 
of fifteen insurance companies. Com- 
menting on this method of marketing 
securities, the Financial and Commer- 
cial Chronicle says that nearly 25 per 
cent of the money raised by corpora- 
tions during the first quarter of this 
year was obtained by similar methods. 
A study of issues during the last cal- 
endar year (1938) indicates that near- 
ly three-quarters of a billion dollars 
was raised that way. There is little 
question but that the tendency is to sell 
more and more issues of securities by 
private or semi-private sale. 

Looking at the report of the Secu- 
rities and Exchange Commission’s 
public utility division, it is observed 


that private sales to insurance compa- 
nies of which they have knowledge 
shows that there were 3 issues of bonds 
sold privately to insurance companies, 
in 1935, 5 issues in 1936, 7 issues in 
1937, and 14 issues in 1938. So this 
tendency is gaining by leaps and 
bounds. Obviously such sales are de- 
plored, first, by those who make a liy- 
ing out of marketing securities; sec- 
ond, by small investors who are look- 
ing for sound investments for their 
surpluses; third, because it is neces- 
sary for corporations to keep their se- 
curities as widely diffused as possible 
in order that their true market value 
may be established. Better public re- 
lations are supposed to result from 
many interested investors. 


ain time and trade began common 

markets have been regarded as es- 
sential to exchange of things of value. 
Since the Securities and Exchange Act 
this condition has changed. This pri- 
vate sale plan may lead to the con- 
centration of unusual power in the 
hands of those who manage the in- 
vestments of insurance companies. 
Few men would want anything done to 
vitiate the highly salutary effect of 
the SEC. The wildcat selling of se- 
curities and the unscrupulous methods 
by which millions of people lost billions 
of dollars in the 1929 panic is still 
fresh in a multitude of minds. Some- 
thing had to be done. Past experiences 
justified strong measures. 

The time has now arrived, however, 
to check up to see if the same measure 
of protecting the public interest may 
not be attained without the necessity 
of these private sales. If insurance 
companies had to go into the markets 
and compete with private and other 
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corporate investors, it would result in 
amore normal market and perhaps ma- 
terially aid business recovery. Of 
course, the marketing facilities of the 
nation are seriously damaged when the 
distribution of securities is made di- 
rect from the issuing company to a 
large investor. It used to take thous- 
ands upon thousands of expert sales- 
men to keep securities distributed ; 
now their number has suffered a tre- 
mendous reduction. A good security 
salesman used to be able to make an 
exceptionally good living. No such 
opportunities now exist. In conse- 
quence, there is a large amount of un- 
employment in that field of endeavor. 
It is true that the sale of many wild- 
cat issues offered exceptional oppor- 
tunity for gain. The activities of the 
house-to-house security salesman, the 
door-bell ringer, caused heavy losses 
among housewives and others not 
sufficiently versed in security values to 
withstand high pressure salesmanship. 


No however, we have five years’ 

experience with the regulation of 
the registration, flotation, marketing, 
and trading in security issues. We are 
unquestionably in a far sounder posi- 
tion to separate the chaff from the 
grain. Something will unquestionably 
be done to bring these vast quantities 
of unregistered securities on the mar- 
ket places. The SEC has been study- 
ing the matter for some months. 


I remember talking with a friend of 
mine some time beforethemarket break 
of October, 1929, and he told me that 
he was putting all of his surplus in un- 
listed securities of the soundest char- 
acter. That seemed like a powerful 
good idea. But early in 1930 I met him 
again; he was very blue and very bit- 
ter. I asked him the reason for this 
black gloom. 

“Well,” he said, “you remember that 
large safety deposit box of the very 
best unlisted securities that I showed 
you early in 1929?” 

“Yes,” I remarked, “that always 
seemed such a good idea I have told 
many of my friends about it.” 

“Never again,” he replied, “will I do 
such a foolish thing. You see at the 
time the market broke so badly I had 
a large operation in progress and when 
the value of the collateral behind it 
became reduced by market changes, I 
was asked to put up more. I took over 
quite a substantial number of my un- 
registered securities and offered them 
to the bank. However, I was promptly 
told that there was no way under ex- 
isting market conditions to establish 
values for my unlisted securities, so I 
was sold out, lock, stock, and barrel.” 

I wonder if such a danger would not 
hold true again under similar condi- 
tions ; therefore, I question the wisdom 
of insurance companies having such 
large quantities of unregistered secu- 
rities in their portfolios. 





Refunding the Surviving Spouse 


w= a Negro woman in Miami, Fla., claimed a $6.75 check made 
payable to her late husband for an electric rate refund, a Florida 
Power & Light Company clerk demanded proof of the payee’s death. 

“TI shot him and I’ve got papers here to prove it,” was the astound- 
ing rejoinder. She produced a coroner’s certificate which stated the 


man was “shot by wife.” 


The clerk handed over the check. 
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What Are the Real Costs 
Of Electric Operation? 


While the size of the required investment of customers in equipment 
may act in many cases to delay or prevent purchase, the investment 
is not in itself, says the author, a cost of operation. The costs which 
must be added to the monthly bill for energy are depreciation, mainte- 
nance, and repair—and only in some cases interest on the investment. 


By HAROLD E. PINCHES 


, | \ HE obvious part of the costs of 
operating equipment electrically 
is, of course, the monthly bill 

for electric energy. But, while the bill 
is definite as to dollars and cents, it 
tells little about the total costs of 
operation, and less about the real costs 
involved. 

It is easy to put recording watt- 
hour meters on any unit of equipment 
to get a record of performance in 
terms of daily, monthly, or annual con- 
sumption of energy. This has been 
done enough times so that now one 
may be told in advance with a con- 
siderable degree of certainty about 
how many kilowatt hours any piece of 
equipment will use in a month of nor- 
mal operation. Evaluation of the re- 
corded number of kilowatt hours by 
the local electric rates gives the cost 
of electric energy used. This, however, 
does not tell the householder very much 
AUG. 31, 1939 
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about the net monthly cost of, for ex- 
ample, operating his refrigerator elec- 
trically instead of by some other 
means. The other costs, over and 
above monthly energy costs—including 
maintenance, interest on investment, 
and depreciation—are important, al- 
though frequently not recognized and 
certainly not given the critical exami- 
nation generally accorded the monthly 
“light bill.” 


HE importance of overhead costs 

was emphasized not long ago in an 
article by Professor Emerson P. 
Schmidt in Pustrc Utiities Fort- 
NIGHTLY.’ He contended that even 
if electric power were free, its use 
would still entail considerable cost. 
Indeed, the article closed with the con- 
11If Electric Power Were Free, by Emer- 
son P. Schmidt, (Pusiic UtiLities FortNIGHT- 


Ly, Vol. XXII, No. 6, Sept. 15, 1938, pp. 
378-382). 
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clusion that other elements of cost— 
the original investment in wiring and 
equipment, and the carrying charges 
—are “of considerably greater im- 
portance” than the cost of electricity. 
Two sets of figures were given to 
show that the costs of wiring and of 
appliances are major factors prevent- 
ing a more widespread use of electric- 
ity. One set was quoted from J. C. 
Damon of the Wisconsin Public Serv- 
ice Commission. Mr. Damon estimates 
a necessary investement of $175? 
(low), $250 (average), or $630 
(high) for a list of desirable, small 
appliances. To these must be added 
$480, $650, or $1,310 respectively to 
have electric cooking, refrigeration, oil 
heat, and power ironing. Electric water 
heating carries the grand totals 
on up to $750, $1,020, or $2,240. Even 
in these large figures, there is no allow- 
ance for wiring and lighting fixtures. 
The other set of figures was com- 
piled by Professor Schmidt from ques- 
tionnaires filled in by eighty-eight of 
his students (University of Minne- 
sota) on equipment found in their 
homes. The average investment for 
equipment, including lamps and light- 
ing fixtures but not wiring, was $715. 
The investment necessary if each home 
had all the appliances listed, and at the 
average prices that had been paid (fre- 
quently higher than current prices for 
average quality equipment), would be 


$1,850. 


B Boba: is no great difference be- 
tween Mr. Damon’s estimates and 
Professor Schmidt’s figures, when they 
are adjusted to the same items and to 
current prices. Apparently, an invest- 


®* Most of the figures quoted here in con- 
nection with Professor Schmidt’s article have 
been rounded off to the nearest even number. 
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ment of at least $1,000 is necessary in 
wiring and equipment before a home 
can classify as “fully electrified.” Not 
all of the items found in either list 
would be necessary to class a home as 
at least “well electrified,’’ but the ex- 
clusion of the debatable ones would not 
greatly change the totals, either of in- 
vestment or monthly electric bill. At 
the electric rates and scale of use indi- 
cated, this thousand-dollar investment 
would result in an electric bill of not 
more than $10 per month, or as Pro- 
fessor Schmidt indicates, the initial in- 
vestment would be at least 100 times 
the monthly operating cost. 

The substantial correctness of these 
estimates is supported by the results of 
an “Engineering Analysis of Electri- 
cal Uses on the Farm” reported by the 
Committee on the Relation of Elec- 
tricity to Agriculture® in 1937. On 139 
farms on three lines in Wisconsin, the 
average use of electricity, by combined 
household and farm equipment, was 
found to be less than four kilowatt 
hours per year for each dollar of in- 
vestment. Unpublished data from Cor- 
nell University show that New York 
experiences agree with Wisconsin 
within 10 per cent. If the average cost 
of the electricity were 3 cents per kil- 
owatt hour, the same proportion of in- 
vestment at 100 times the monthly 
operating bill would hold. Director 
White points out that “the cost of own- 
ing and maintaining electric equipment 
on the farms assumes an important fi- 
nancial aspect when compared with 
the cost of energy to operate it.” 


HILE the size of the required in- 
vestment may act in many cases 


83 Committee on Relation of Electricity to 
Agriculture, Chicago, Ill.; Dr. E. A. White, 
Director. 
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to delay or prevent the purchase of 
equipment, the investment is not, in it- 
self, a cost of operation. The costs 
which must be added to the monthly bill 
for energy are depreciation, mainte- 
nance and repair, and only in some 
cases interest on the investment. 
| has been customary to assume 10 
per cent depreciation on household 
electric equipment, but there are a few 
data which indicate that actual aver- 
age life may be considerably longer. 
Miss Lenore E. Sater, * in connection 
with some data on household electric 
equipment on which 10 per cent de- 
preciation was figured, states, “We 
have had criticismof these data from E. 
F. Scattergood, chief electrical engi- 
neer and general manager ofthe bureau 
of power and light, city of Los Angeles, 
department of water and power. He 
suggested that we ought to change the 
yearly cost for the larger pieces of 
equipment, such as ranges, water 
heaters, and refrigerators, to a 15-year 
instead of 10-year basis.” I. P. Blauser 
(Ohio State University) says that “our 
experimental electric line (Marysville, 
Ohio) was built and energized in 1926 
and much of the equipment that was 
originally placed on this line is still used 
and has required little repair.” 


4 Chief, Housing and Household Equipment 
pee Bureau of Home _ Economics, 


q 


e 


A comprehensive study on deprecia- 
tion of electric equipment was made 
by Truman E. Hienton (Purdue Uni- 
versity) over a 5-year period, 1932 to 
1937. Records were secured from 111 
Iowa farms and 69 Indiana farms, 
representing nearly all types of farms, 
During the 5-year period of the study 
there were no retirements of ranges, al- 
though the minimum age was seven 
years and the maximum 14 years 
(average 9.1 years). Their estimated 
remaining life plus present age indi- 
cated an average expected life of 20.4 
years, ranging from 15 to 29. Similar 
estimates on refrigerators, of average 
age 7.5 years, indicated a total life of 
19.3 years. All irons in use were 10 
or more years old (average age 15.7) 
and their estimated total life was 19.9. 
Vacuum sweepers and washers both 
averaged slightly over 13 years of age, 
ranging from 6 to 23, and had an es- 
timated life of 21.2 and 20.7 years re- 


spectively. 
| Pramdawe motors have a very long 
life on the types of service for 
which they were used on the Iowa and 
Indiana farms. A total of 670 motors, 
purchased newand ranging from 4to25 
years in age, were included in the study. 
These motors were on both household 
and farm equipment, ranging in size 
from 1/10 horsepower to 10 horsepow- 


“On the scale of living to be presumed in a well-electrified 
home, a cookstove, refrigerator, water heater, and several 
other pieces of equipment are not alternative forms of in- 


vestment .. . Household equipment is not in the class with 
factory machinery which must bid for capital—that is, pro- 
duce more income available to pay for capital than some other 
enterprise. The home and most of its equipment are the ends 


of income, not its source.” 
AUG. 31, 1939 


280 





WHAT ARE THE REAL COSTS OF ELECTRIC OPERATION? 


264 repulsion-induction, average age 13.5, predicted total life 34 years 


201 split phase, 
100 universal, 


_—— 


670 all types, 


average 
average 


er, the largest number being on pumps, 
and the next largest numbers in order 
on washers, vacuum cleaners, cream 
separators, refrigerators. Classified 
by type (565 only), their ages and life 
expectancy were as above. 

There seem to be very few availa- 
ble data on repair and maintenance 
costs. Two recent reports give some in- 
formation on ranges and refrigerators. 
The Georgia Power Company, with a 
well-organized service department, re- 
ports® costs (for 1937) on 29,833 
ranges (beyond manufacturer’s guar- 
anty) which amount to about 14 per 
cent on $125—the cost of the ‘“‘average- 
priced” range cited in Professor 
Schmidt’s article from Dr. Damon’s 
figures. The editors of Electric Light 
and Power report ° the total cost of re- 
pair parts (labor not included) for 
three years on 200 ranges and 84 hot 
plates in the Carl Mackley Houses in 
Philadelphia, Pennsylvania, “under 
conditions that considerably exceed 
normal duty,” as $99.05. The Georgia 
Power Company gives average repair 
costs (1937) on 53,970 refrigerators 
(beyond guaranty) at an amount equal 
to about 14 per cent on $160 (Mr. 
Damon’s “average-priced” refrigera- 
tor). 


Paranoe Schmidt applies to the 
equipment costs cited from Mr. 
Damon an estimate of $25 annual 


5 Electric Light and Power, Sept. 1938. 
® Electric Light and Power, Nov. 1938. 
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age 12.2, predicted total life 23 years 
age 12.3, predicted total life 25 years 


average age, 12.6 predicted total life 30 years 


e 


maintenance on the lowest-priced 
equipment. Turning to the “somewhat 
better equipment (average in Damon’s 
calculation),” he estimates mainte- 
nance at $50. It may be asked why there 
is twice as large a maintenance charge 
on the somewhat better equipment 
which costs about one-third more than 
the list of low-priced equipment. It 
would require an annual charge of 
34 per cent on the cost of the low- 
priced equipment and 5 per cent on the 
cost of the average equipment to sup- 
ply these estimated maintenance 
charges, or rates two to four times 
greater than the experience of the 
Georgia Power Company. 

An important item in all considera- 
tions of carrying charges is that of in- 
terest on the investment. This is fre- 
quently assumed at 6 per cent. Profes- 
sor Schmidt applies a rate of 5 per cent 
on the original cost. This is really more 
than it sounds, for the interest was 
charged on the total investment, yet 
there was also an annual charge of 10 
per cent depreciation. When a depre- 
ciation charge retires the investment, 
the full rate of interest should be on 
approximately one-half the investment. 
Furthermore, the average householder 
cannot invest his money freely in ways 
which will yield 5 per cent with the cer- 
tainty and safety comparable to charg- 
ing it against his own equipment. It 
would seem that, at the present time, 
not over 4 per cent on one-half the in- 
vestment would be a fairer carrying 
charge, if any interest ts to be charged. 
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Equipment versus Current Cost 


CCN the perennial arguments as to whether cost 

of equipment, price of electricity, or ‘other 
operating costs, restrain the consumer from mak- 
ing larger uses of electrical energy, apparently a 
good case can be made for or against any one of 
(various) factors—especially if the argument is 
guided by special interest. Probably the question 
will remain an ‘argument’... unless settled by ob- 
jective, impartial studies made in several parts of 
the country, under various circumstances, and on 
different economic levels.” 





Ag is quite debatable whether any in- 
terest should be charged on house- 
hold equipment. If the equipment is in 
the class that economists call “consumer 
goods,” interest charges are unjustifi- 
able. Interest should be included as an 
operating cost only on two grounds: 
one, that the article is a luxury, using 
money that otherwise might be invest- 
ed in interest-producing property; or, 
that the cost of equipment, if invested 
otherwise, would produce enough rev- 
enue to pay for the service now per- 
formed by the equipment. On the scale 
of living to be presumed in a well-elec- 
trified home, a cookstove, refrigerator, 
water heater, and several other pieces 
of equipment are not alternative forms 
of investment. The alternatives are be- 
tween electric equipment and equip- 
ment operated by gas, coal or other 
fuel. Household equipment is not in 
the class with factory machinery which 
must bid for capital—that is, produce 
more income available to pay for capi- 
tal than some other enterprise. The 
home and most of its equipment are 


the ends of income and not its source. 

In summing up the three major 
costs, depreciation, maintenance, and 
interest, Professor Schmidt estimated 
these carrying charges at 56 per cent 
more than the electric bill (on the basis 
of Mr. Damon’s figures for average in- 
vestment and use), or at “about 100 per 
cent more than the annual cost of elec- 
tricity” in the students’ homes. If, 
however, depreciation be figured on a 
15-year basis, interest at 4 per cent on 
the average investment,* and main- 
tenance at 2 per cent of original 
cost, the annual carrying charges would 
be only slightly over 80 per cent of the 
annual electric bill. If no interest be 
charged, the carrying charges are only 
two-thirds of the energy cost. 

In distinguishing real costs from 
total associated costs, it should be 
asked how much of the cost of elec- 
trical equipment (investment cost, 
maintenance, etc.) is new or additional 
over what would be spent anyway. 

Obviously, any equipment like a ra- 
dio is additional investment and adds 


life of equipment in years + 1 





* Average investment = cost X 
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its operating and maintenance costs to 
previous household costs. If a perfect- 
ly good ice-box is replaced by an elec- 
tric refrigerator, a large part of the 
cost of the refrigerator should be 
charged to new costs. But if it were a 
case of replacing a worn-out ice-box 
with something new, it seems fair to 
charge to electrification only the dif fer- 
ential cost over the price of a well-in- 
sulated, porcelain-lined ice-box of the 
same size in cubic feet of storage space. 
In most households, some substitute is 
in use for many of the possible electric 
operations. Differential, additional 
costs are the only basis on which to fig- 
ure the true costs of electrification. 

A striking example of the general 
tendency to charge all investment costs 
against electrified processes, amount- 
ing to a reductio ad absurdum, is to 
be found in the C.R.E.A. report cited 
above. A study was made of a 350- 
acre Indiana fruit farm which con- 
sumed 76,208 kilowatt hours in 1935 
and 28,330 kilowatt hours in 1936. The 
kilowatt hours per year per equipment 
dollar were reported at the very low 
figures of 1.9 (1935) and 0.9 (1936). 
It is explained that this low energy 
use per equipment dollar results 


“chiefly from the investment in refrig- 
erated storage space and the stationary 
spray plant”—some $40,000. But elec- 
tric operation should not be charged 
with this whole investment. Such a 
farm would have had a storage anyway, 
the refrigerating machinery being en- 
gine driven in the absence of electric 
motors. The necessary spraying equip- 
ment would have been several portable 
engine-driven units, or the present 
stationary spray plant powered by an 
internal-combustion engine. The equip- 
ment costs for electric operation in 
these two cases are only the motors and 
their accessory wiring and controls. 

In the perennial arguments as to 
whether cost of equipment, price of 
electricity, or “other operating costs,” 
restrains the consumer from making 
larger uses of electrical energy, appar- 
ently a good case can be made for or 
against any one of these factors—es- 
pecially if the argument is guided by 
special interest. Probably the question 
will remain an “argument”—based 
partly on assumptions and speculation 
—unless settled by objective, impartial 
studies made in several parts of the 
country, under various circumstances, 
and on different economic levels. 





Teaching the Native 


Aaa professor recently vacationing in the Appalachians came 
upon a backwoodsy looking fellow sitting on a fence post gazing 
curiously at a newly erected telephone line. 

“Waiting to see a message come over?” asked the city bred pro- 


fessor patronizingly. 


The rural gentleman grinned shyly and said “Yes,” whereupon the 
professor feeling the urge to spread enlightenment, sat down and for 
a quarter of an hour tried to explain to this simple native the mechanics 


of long-distance telephony. 


“Now,” he said at last, “I hope you understand how this thing 


works and will tell the other farmers around 


here.” 


“But I don’t work on the farm,” the hayseed replied. 


“No? What do you do then?” 


“I’m the foreman on this line crew and we are waiting for test signals 


to come through on this new line.” 
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Poor Roosevelt on August 9th 
approved the Herring-Ramspeck 
amendment to the wage-hour law, which 
will exempt from Federal wage-hour 
standards switchboard operators of tele- 
phone exchanges having up to 500 sub- 
scribers. As finally enacted, the new 
amendment to the wage-hour law leaves 
open for construction the basis for com- 
puting the 500-station exemption. 

In the original bill (the Norton Bill) 
approved by the wage-hour administra- 
tor early in the recent session, a similar 
500-station exemption was specifically 
computed on the basis of the peak of 
subscribers attained during the calendar 
year. In other words, if a telephone ex- 
change attained a subscription list of 500 
—even though for only one day—it 
would lose, theoretically, the benefit of 
the statutory exemption under this orig- 
inal version of the bill. On the other 
hand, the earlier bills sponsored by the 
United States Independent Telephone 
Association specifically provided that the 
statutory maximum should be based on 
a general 12-month average of station 
subscribers. 

But since the Herring-Ramspeck 
amendment described no formula for 
computing the maximum, the construc- 
tion thereof will be a matter of interpre- 
tation, in the first instance at least, by the 
wage-hour administrator. Washington 
observers were inclined to believe that, 
under the circumstances, Wage-Hour 
Administrator Andrews would probably 
adopt an annual average count. 

The reason for this would be that, in- 
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asmuch as the peak count basis was at 
one time before Congress in the form of 
the Norton Bill, and inasmuch as Con- 
gress rejected that bill and approved a 
substitute, there results a clear implica- 
tion of the intent of Congress. A more 
practical reason is that Wage-Hour Ad- 
ministrator Andrews has a difficult 
enough task enforcing Federal wage and 
hour standards upon the millions and 
millions of employees who unquestion- 
ably come within the jurisdiction of the 
Federal law, without being too grasping 
for jurisdiction over a handful of border- 
line cases that might be obtained only by 
a forced interpretation. 

From the industrial viewpoint, the 
difference between the peak count and 
the annual average count can be quite 
substantial, as in the case of a telephone 
company operating in a community where 
the traffic is highly seasonal, such as in 
summer or winter resort areas, The 
adoption of a peak count would place a 
company of this kind under a severe dis- 
advantage. 


Was the United States Independ- 
ent Telephone Association and its 
special legislative committee were re- 
ceiving congratulations from its member- 
ship and from the independent telephone 
industry at large for its sensational last- 
minute victory in obtaining congressional 
enactment of the Herring-Ramspeck 
amendment by the unanimous consent of 
Congress, it was not believed in reliable 
quarters that any immediate attempt will 
be made to obtain additional relief for 
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small telephone companies from the 
wage-hour act. Officials of the USITA 
were unanimous in their opinion that the 
500-station exemption was still too low 
to afford equitable and comprehensive 
protection to the small companies en- 
titled to it, but in view of the complicated 
political outlook, no immediate plans are 
being made for an increase in the exemp- 
tion at the next session of Congress. 

However, the USITA will keep a close 
watch on public reaction to the wage- 
hour law in general. If, as the congres- 
sional farm bloc seems to assume, the 
American public should grow resentful 
when enforcement of the law begins to 
be felt among the small business em- 
ployers, more comprehensive amend- 
ments along several industrial lines will 
certainly be voted at the next session of 
Congress. And in the drafting of such 
amendatory legislation, additional relief 
for little telephone companies may find 
expression. 

But for the present, the independent 
telephone industry is watching quietly. 
Incidentally, it was a matter of consider- 
able satisfaction to the industry that the 
USITA special committee was able to 
carry through its successful fight for 
eleventh-hour legislative relief without 
antagonizing either side in the contro- 
versy between the administration and the 
congressional farm bloc. Both factions 
appeared at all times during the recent 
session to be on friendly and understand- 
ing terms with the representatives of the 
small telephone companies. 

a a ee 

Ox August 8th, the FCC on its own 

motion voted to broaden an inter- 
state toll rate investigation against the 
Pacific Telephone & Telegraph Com- 
pany’s operations in the state of Wash- 
ington into an investigation of the entire 
interstate telephone rate structure on the 
Pacific west coast. The original case had 
been brought before the FCC on a com- 
plaint of the Washington Department of 
Public Service, which is itself engaged in 
a statewide investigation of intrastate 
telephone matters by specific direction of 
its state legislature. 

The broadened investigation, which 
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will probably involve the Southern Cali- 
fornia Telephone Company as well as 
Pacific Telephone & Telegraph Com- 
pany, is in line with the policy forecast 
by Commissioner Walker in his recent 
appearance before the House Appro- 
priations Subcommittee in his unsuccess- 
ful effort to secure approval of a supple- 
mental FCC appropriation of $210,000 
for telephone regulation. 

Of course, the action of the recent ses- 
sion of Congress in denying this addi- 
tional $210,000 may have interfered, to 
some extent, with the FCC’s plan to 
make Federal assistance available to state 
commissions in the matter of telephone 
regulation. However, the commission’s 
action in tackling the Pacific coast com- 
plaint on such a broad scale indicates that 
it has not abandoned its plan for more 
extensive telephone regulation ; and it is 
generally expected that the request for 
additional appropriations to take care of 
such matters will be renewed and vigor- 
ously supported at the next congressional 
session. 

The questioning of Commissioner 
Walker by members of the House 
Appropriations Subcommittee brought 
out the fact that some traces of hostility 
to the FCC still linger in the lower cham- 
ber, notwithstanding the refusal of Con- 
gress to take up either the FCC investi- 
gation or the FCC ripper legislation at 
the recent session. 

Some reference to this examination 
was made in this department of PusBiic 
Utiuities FortTNiGHTLY for August 
17th. Details of the examination were 
subsequently made available with the 
printing of the hearings of the House 
Appropriations Subcommittee on the 
Third Deficiency Bill. 


OMMISSIONER Walker had testified 
that the FCC wanted to set up a 
relatively permanent system for assist- 
ing state commissions in handling the 
interstate phases of local telephone regu- 
lation. As evidence of the need for such 
Federal aid, he cited the attitude of state 
regulatory authorities of Tennessee, 
Utah, and Washington state. 
Commissioner Walker also declared 
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that, aside from the recently completed 
special telephone investigation, the FCC 
has never been given proper financial 
support by Congress for its duty of regu- 
lating the huge American telephone in- 
dustry. On the contrary, the commission 
has had to get along on ordinary appro- 
priations approximating the amount 
made available to the old Federal Radio 
Commission, which had the responsi- 
bility of regulating only radio communi- 
cations. 

Commissioner Walker referred to the 
claims made by the FCC in its final re- 
port on the telephone investigation to the 
effect that interstate telephone rates have 
been reduced $24,000,000 during the 
period of that investigation, in addition 
to a $12,000,000 reduction which had 
been directly negotiated by the FCC. 

Incidentally, AT&T tariffs covering 
private line services will be cut by ap- 
proximately $1,060,000 a year, beginning 
September 16th, according to tariffs filed 
with the FCC on August 9th. Among the 
private line services that will benefit from 
the new tariffs will be teletypewriter 
service, press and government bulletin 
news service, Morse service, and private 
line telephone service. 

* * * x 

OLLOWING his unanimous confirma- 

tion by the United States Senate on 
August Ist, James Lawrence Fly, chair- 
man-designate of the FCC, left Wash- 
ington for Oregon to wind up a special 
legal chore to which he had been assigned 
in connnection with the Bonneville dam 
program. Mr. Fly said he hoped to be 
able to get in a few days’ vacation before 
returning to Washington to take over 
control of the FCC on September Ist. 

Meanwhile, President Roosevelt sent 
to individual members of the FCC a form 
letter definitely stating that it was his in- 
tention to designate Mr. Fly as chairman 
of the commission upon his installation 
on September Ist. Washington observers 
were quick to assume that the President 
intended to convey to the commission the 
idea that there were to be no important 
decisions on policy made until after 
Chairman Fly arrives on the scene. Ordi- 
narily, the commission would hardly 
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have taken any important steps during 
Washington’s notoriously hot-weather 
month of August, as most of the com- 
missioners are at one time or another out 
of the city and a quorum is difficult to 
obtain. As a matter of fact, the August 
8th meeting was probably the last full 
and formal session of the commission, 
until after the Labor Day week-end. 
* * Ok OK 


ys: that the Court of Appeals 
of the District of Columbia is inter- 
fering illegally in the administrative 
functions of government, the United 
States Solicitor General has appealed to 
the Supreme Court to reverse a lower 
court ruling on the line of demarcation 
between judicial and administrative au- 
thority. The case involves a jurisdic- 
tional feud which has developed between 
the court and the FCC. 

By coincidence the district court of 
appeals renewed its criticism of the 
jurisdictional claims of the FCC in a de- 
cision, handed down August 14th, which 
involved a contention between rival 
broadcasting stations in the Boston area 
(see digest of this decision on page 318). 

The Pottsville petition alleged the 
court has raised the possibility that ad- 
ministrative agencies may have to reckon 
with persons who gain exemption from 
governing statutes because they have ob- 
tained reversals, on unrelated issues, of 
earlier administrative determinations. 

The petition for a writ of certiorari 
was filed in the case of the Pottsville 
(Pennsylvania) Broadcasting Company, 
which had been denied broadcasting fa- 
cilities. In subsequent legal proceedings, 
the court of appeals directed the com- 
mission to consider the application alone, 
after the commission had decided it 
should reconsider it in connection with 
other applications in the same area which 
were pending before it. 

The Solicitor General, in his petition, 
expressed the belief that the decision 
exceeded the powers of the lower court, 
that it was an unwarranted invasion of 
the administrative field, and that it over- 
rode the basic purpose of the licensing 
requirements of the Communications 
Act. However, he said it seemed evident, 
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in any event, that principles of the grav- 
ity of those resulting from the Pottsville 
decision should not be introduced or es- 
tablished without a full consideration by 
the Supreme Court. He pointed out the 
Pottsville decision “seems to fly in the 
face of decisions of this (the Supreme 
Court) court which led to and which 
recognized that separation of judicial and 
administrative powers.” 

The lower court, the petition con- 
tended, has undertaken to act as a “su- 
perior and revising agency,” and added 
that the choice between conflicting appli- 
cations, the preference that as a general 
rule should be given the earlier applicant, 
and the desirability of reopening pro- 
ceedings for further evidence are matters 
peculiarly administrative in their nature. 


fies Supreme Court was told that 
under the decision of the court of 
appeals, if the denial of one application 
on a given ground has been reversed by 
the court of appeals, the applicant re- 
ceives a preferred status so that the com- 
mission would be powerless were it to 
determine another applicant to be more 
desirable in the public interest. The 
Communications Act, it was pointed out, 
requires that the permit be granted to the 
best qualified applicant, not to the first to 
file his application. It was explained that 
the licensing provisions are designed to 
obtain the best use of the limited broad- 
casting facilities. 

The Solicitor General’s petition said: 

It is unnecessary to emphasize the 
gravity of the decision below so far as it 
bears on the administration of the Com- 
munications Act. Plainly the allocation of 
radio facilities is no less important nor 
less in need of the expert knowledge and 
understanding of the commission merely be- 
cause an appeal has been taken to the court 
of appeals and the case remanded to the 
commission. 

So far as the decision is of more general 
application, because of the close similarity 
of the statutes providing for judicial re- 
view of administrative orders, it raises dis- 
turbing possibilities that many admin- 
istrative agencies would have to reckon with 
a class of persons who have gained a quali- 
fied exemption from the governing statute 
because, on an unrelated issue, they had 
secured reversal of an earlier administra- 
tive determination. 


The high court was told that this is no 
isolated case involving the FCC and the 
court of appeals. The petition held it to 
be unfortunate that there is sharp differ- 
ence of opinion between the court of ap- 
peals and the commission, but that the 
orderly administration of the Communi- 
cations Act seemed to require that the 
controversy be terminated by a decision 
of the high court. The lower court deci- 
sion was said to constitute a grave de- 
parture from the settled principles con- 
trolling the judicial review of adminis- 
trative agencies and the issuance of writs 
of mandamus. 

x ok *k x 

Ki Baers in the United States has 

so far been conducted on an experi- 
mental basis—meaning the use of radio 
channels under an experimental license 
from the FCC which prohibits the holder 
from selling any time to commercial 
sponsors. Because of the limited number 
of television receiving sets in operation 
and the fact that the regular telecast pro- 
grams are available in only two cities, 
New York and Los Angeles, the Ameri- 
can advertising trade has so far had no 
immediate interest in this medium. 

But both the advertisers and the FCC 
realize that commercial television is now 
only a matter of time. In mid-August 
came an advance announcement of the 
country’s first regular advertising tele- 
casts, to be undertaken jointly by Bloom- 
ingdale Bros., Inc., and Abraham & 
Straus, Inc., New York units of Feder- 
ated Department Stores, Inc. Both of 
these firms formed a subsidiary to be 
known as Metropolitan Television, Inc., 
which applied to the FCC for the first 
commercial license to build a television 
broadcasting station in the United States. 

The special television subcommittee of 
the FCC still has under consideration the 
problem of formulating a workable 
policy with respect to the operation of 
television stations on a commercial basis. 
Incidentally, American newspaper pub- 
lishers have sensed the commercial possi- 
bilities of the new advertising medium 
that will be available through television. 
This is evidenced by recent items in 
Editor & Publisher. 
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It’s Up to Business to Start 
Spending 


HE refusal of Congress to accede to 

President Roosevelt’s request for a 
$3,000,000,000 4-year spending program, 
topping the present $10,000,000,000 bud- 
get, indicates that at last the public is be- 
coming economy-minded. The prayers of 
business for a saner attitude at Wash- 
ington and a brake on the trend toward 
inflation have been partially answered. 
But the President has warned that dire 
consequences may result because he has 
been turned down on the spending pro- 
gram. It is, therefore, up to business men 
everywhere, large and small, to uphold 
Congress and prove that the tapering off 
of Federal spending can be accompanied 
by a stepping-up of private expansion 
plans, so that the level of business ac- 
tivity will advance instead of retreat. 
Otherwise, Mr. Roosevelt’s philosophy 
will appear to be confirmed, and business 
may find itself still saddled after 1940 
with the New Deal régime. 

July financing totals, as compiled by 
the Financial Chronicle, totaled $585,- 
000,000, excluding Treasury financing. 
Federal agencies accounted for $276,- 
000,000 of the sum. State and city loans 
totaled $83,000,000, while corporate 
flotations amounted to $226,000,000. 
Corporate borrowers used $177,000,000 
for refunding purposes and only $49,- 
000,000 for new capital purposes. 

For the first seven months Federal 
agencies accounted for $1,827,000,000, 
state and city issues $810,000,000, Can- 
adian $37,500,000, and corporate $1,225,- 
000,000. Of the latter $260,000,000, or 
less than one-fifth, was for “new capital” 
issues. When this amount is compared 
with the huge expenditures of the Fed- 
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eral government for construction proj- 
ects of all kinds, our present dependence 
on Washington for maintenance of 
something approaching “normal” activity 
is easier to understand. 


¥ 
Huge Pennsylvania Power & 
Light Issue Successfully 
Marketed 


HE $132,000,000 Pennsylvania 
Power & Light Company financing 
on August 9th was highly successful 
despite rather unsettled market condi- 
tions and the poor reception encountered 
by two large issues a few days previously. 
Brokers were unable to meet the demands 
from institutional and private buyers, 
forcing the bonds to substantial pre- 
miums over the original offering prices 
of 1054 for the 1st 34s of 1969 and 104 
for the debenture 44s of 1974. 
Leading members of the syndicate 
(Smith, Barney & Co., First Boston Cor- 
poration, and Bonbright & Co.) had ob- 
viously succeeded in pricing the issues at 
levels which appealed to large investors 
with the result that, despite the record- 
breaking size of the combined offering, 
the bonds “went out of the window.” 
(This phrase, while it might seem to im- 
ply that the bonds were overvalued and 
“thrown out of the window,” has exactly 
the opposite meaning in Street parlance). 
The debenture 44s represented some- 
thing of a novelty in utility financing 
practice. In the 1929 heydays a number 
of holding companies issued very long- 
term debentures—practically preferred 
stocks—and these issues have had a 
rather poor market record in intervening 
bear markets. They were not protected 
by sinking funds, and the companies had 
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no particular interest in, or resources for, 
supporting them during weak markets. 
The Pennsylvania Power debentures, 
however, not only mature in thirty-five 
years or almost the same maturity as the 
average high-grade bond issue, but will 
be amortized at the rate of $850,000 per 
annum beginning in the eleventh year, 
this fund being sufficient to retire about 
three-quarters of the issue before ma- 
turity. As the New York Sun has 
pointed out, the debentures may well be 
compared with certain high-grade operat- 
ing company preferred stocks: 

The yield on the debentures to the earliest 
date at which they may be retired at par 
(two years prior to maturity) is about 4.27 
per cent. As a comparison West Penn 
Power’s 44 per cent cumulative preferred 
yields 3.94 per cent; Dayton Power & Light 
44s yield 4.05 per cent; Central Illinois 
Light 43s yield 4.02 per cent; and Consum- 
ers Power $4.50 yields 4.48 per cent—these 
yields being based on current market quota- 
tions. Of course allowance should be made 
in comparing West Penn Power for com- 
plete tax exemption in Pennsylvania, where- 
as the exemption of the Pennsylvania Power 
debentures is limited to 5 mills. 


Annual interest requirements on the 


ELECTRIC POWER 
PRODUCTION VS. 
INDUSTRIAL 
PRODUCTION 


19262100 


! 
PRODUCTION 


‘19 20 21 22 23 24 25 26 27 28 29 30 ‘31 


From Standard Statistics (Business Trends Service) 


289 


AND COMMENT 


new debt structure will initially be $1,- 
214,375 lower than on the old capitaliza- 
tion, a decrease of about 20 per cent. On 
the other hand, the company absorbed 
rate cuts January Ist effecting an esti- 
mated annual reduction in revenues of 
about $2,300,000. As the earnings state- 
ment for five months ended May 3lst, 
contained in the prospectus, does not 
afford any comparison with the same 
period last year (it seems strange that the 
SEC did not require such a comparison), 
it is impossible to estimate to what extent 
the heavy rate cut has been “absorbed” 
by increased sale of electricity. Other 
rate changes are also pending, although 
these are of considerably less importance 
and some of them may have a favorable 
rather than an adverse effect. In general, 
however, savings due to the new financ- 
ing should go far toward offsetting any 
currently adverse effects of the rate cut. 


> 


Construction vs. New Financing 


00 frequently it is assumed that con- 
struction expenditures of the utility 
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industry are regulated by the amount of 
new capital financing. The accompany- 
ing chart, reproduced from Standard 
Statistics’ new Business Trends Service, 
indicates that construction expenditures 
in recent years have been financed more 
largely from corporate income, deprecia- 
tion reserves, etc., than during the 1920’s. 

The other chart illustrates the extent 
to which electric power production has 
outrun industrial production. Using 1926 
as 100, industrial production now is only 
a little higher than in 1919; on the other 
hand, electric power production has ad- 
vanced from the 50 level to about the 
170 level. (See preceding page.) 

While industrial production this 
year is substantially below the 1937 
level, electric power output went into new 
high ground early this year. According 
to a tentative projection of electric power 
production through September-October 
a substantial advance—estimated at 
about 11 per cent above current output— 
is forecast. Total output for the calendar 
year is also expected to show a gain of 
about 11 per cent over 1938, falling just 
short of 125,000,000,000 kilowatt hours. 


Other New Financing 


SYNDICATE headed by E. H. Rollins 

& Sons and Halsey, Stuart & Co, 
Inc., on August 10th offered $4, 100,000 
Central Ohio Light & Power Company 
first 4s due 1964, at 103}. 

On August 8th a_ banking group 
headed by A. C. Allyn & Co., Bonbright, 
and Halsey, Stuart offered $14, 250,000 
Iowa Public Service Company first 34s 
due 1969, at 101, proceeds being used for 
refunding purposes. The greater part of 
the issue was reported disposed of 
promptly. The company, a subsidiary of 
the Sioux City Gas & Electric Company 
(a local independent system), serves with 
electricity about 218 communities and 
more than 6,300 farms in the western and 
north central part of Iowa, the largest 
community being Waterloo. The com- 
pany also sold to banks $500,000 34 per 
cent serial notes due 1940-44, and 2,200 
shares of $6 preferred stock were offered 
at 90, no selling group being formed. 

Other important offerings, expected 
currently, are $25,000,000 Central Power 
& Light first mortgage bonds due 1969 
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and $7,000,000 serial debentures due 
1940-46; also $17,000,000 Oklahoma 
Natural Gas first 33s due 1955, and 58,- 
000 shares $5.50 convertible prior pre- 
ferred stock (290,000 shares of common 
stock were registered for conversion 
purposes ). ie 

The first important utility stock offer- 
ing of recent years, the sale of 362,588 
shares of Washington Gas Light at 293, 
was successfully consummated on 
August 3rd, paving the way for other 
equity financing by large systems. How- 
ever, the issue did not represent new 
financing, but merely a redistribution of 
a common stock with a 72-year con- 
tinuous dividend record. Hence the 
offering may not represent a real test 
of the practicability of equity financing 
for expansion purposes. 

Canadian Bell Telephone Company on 
August Ist announced that it had sold 
privately to four institutions in the 
United States and eight in Canada $25,- 
000,000 first 34s due 1964 at 102. The 
bonds are redeemable at 106 in 1949 and 
at lower prices after 1954. Proceeds 
were used, together with a $3,000,000 
bank loan and $3,000,000 treasury cash, 
to refund $31,500,000 bonds. 

Recent registrations of utility bond is- 
sues include the following : Pennsylvania 
Telephone Corporation on August 10th 
registered $5,200,000 first 34s due 1969 
and 46,292 shares of $2.25 preferred 
stock. The offering prices will be dis- 
closed later in amendments. Bonbright, 
Paine Webber, and Mitchum Tully 
compose the underwriting group for both 
the bonds and the preferred stock. 

_ On August 4th Northern Indiana Pub- 

lic Service Company registered $45,000,- 
000 first 33s due 1969. Proceeds, to- 
gether with some $6,000,000 bank loans, 
will be used for refunding purposes. 
Halsey, Stuart & Co., of Chicago will be 
the principal underwriter. The com- 
pany is a subsidiary of the Trustees of 
Midland Utilities Company, one of the 
old Insull group. 


ji" brionges Natural Gas Company 
plans to place with five insurance 
companies $16,000,000 first 3s due 1954 
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and will also borrow $6,000,000 from the 
Chase Bank against 24 per cent serial 
promissory notes. Proceeds of the bond 
issue will be used for refunding pur- 
poses while the bank loan funds will be 
available for new construction and im- 
provements. Dillon, Read & Co. ar- 
ranged the sale of the bonds. 

A $40,000,000 Jersey Central Power 
& Light refunding deal is expected to be 
consummated within two or three 
months. It is reported that New York & 
Richmond Gas 6s of 1951 are to be re- 
funded, the new bonds te be sold 
privately. 

Southwestern Development Company 
plans to issue $4,962,084 collateral 3 per 
cent notes, in connection with present 
bank loans, and to redeem $2,040,300 
dividend notes. The company has also 
asked SEC approval for sale to the West 
Texas Gas Company, a subsidiary, of 
$3,150,000 South Plains Pipe Line Com- 
pany bonds, assumed by West Texas 
Gas, which bonds are pledged by South- 
western Development; proceeds will be 
used to discharge $2,751,340 of 4 per 
cent notes. 

New York Power & Light Corpora- 
tion (Niagara Hudson Power sub- 
sidiary ) has been authorized by the pub- 
lic service commission to issue $66,582,- 
000 first 32 per cent bonds due 1969 and 
a 34 per cent series due in 1964, for re- 
funding purposes, as described in the 
last issue of the ForTNIGHTLY. The 34s 
of 1964 will be sold to insurance com- 
panies at 106}. 

Commonwealth & Southern’s contem- 
plated refunding program has not yet 
taken definite shape (the TVA deals can 
hardly be completed before September 
15th). It is thought that the Alabama 
and Georgia subsidiaries could profitably 
refund some $300,000,000 securities. 
Georgia Power has about $124,000,000 
bonds outstanding, most of them with a 
5 per cent coupon, and about $43,000,000 
preferred stock, the greater part of which 
carries a $6 rate. Alabama Power Com- 
pany has about $96,000,000 bonds, 
mainly fives, and about $36,000,000 par 
value of preferred stocks. 

Regarding the proposed Philadelphia 
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Company (Standard Gas) financing, it is 
reported that one proposed plan is to 
issue a 44 per cent preferred stock con- 
vertible into Duquesne Light common, 
all of which is at present pledged under 
Philadephia Company bonds. It is also 
considered possible that a substantial 
part of the Duquesne Light stock might 
be disposed of in order to retire the Phila- 
delphia Company debt and to dissolve this 
intermediate holding company, but 
Standard does not wish to give up con- 
trol of Duquesne, which is one of its 
most profitable units. 


» 


Corporate News 


| Bayper aaa Power & Light Com- 
pany on August 8th filed a revised 
plan of recapitalization with the SEC. 
It has not yet been decided, however, 
whether the plan will require organiza- 
tion of a new corporation. The $6 pre- 
ferred stock, with accumulations of 
$46.50 dividend arrears, will be ex- 
changed for new common stock in the 
ratio of five common for one preferred. 
Present common stock will be exchanged 
for new common at the rate of 144 shares 
of new for each share of old. There are 
now 68,952 shares of preferred and 10,- 
000 shares of common outstanding ; 
after completion of exchanges there will 
be 362,810 shares of new common. 
The plan must be approved by two- 
thirds of the first preferred stock and a 
majority of the common and following 
such approval, the company has asked 
the SEC to make application to a Federal 
court for enforcement of the plan. The 
commission has set September 6th as the 
date for a hearing. 


Western Union Telegraph Company 
now issues quarterly reports. While the 
deficit for the twelve months ended June 
30th was slightly larger than for the 
corresponding previous period, the net 
loss for the six months ending June was 
only $233,388 after charges compared 
with a loss of $1,518,701 in the same 
period last year. The improvement in the 
first half of 1939 was due largely to bet- 
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ter control over operating expenses, 
which gained only about $40,000 com- 
pared with an increase in gross of $1, 
330,039. President White stated that 
“current forecasts and our own expec- 
tancies indicate that the upward trend of 
revenues will continue.” 


United Corporation is reported to have 
purchased an additional half-million 
dollars worth of nonutility stocks dur- 
ing late July and early August. As this 
brings the total such investment to 
around three million dollars, about five 
million dollars remains to be spent by 
September 13th, the expiration date of 
the SEC order which approved the pro- 
gram. Recent purchases are said to have 
been in the usual “blue ribbon” indus- 
trials such as duPont, General Motors, 
Montgomery Ward, American Can, etc. 
Apparently the company has yet to em- 
bark on a program of reducing its 
larger holdings of utility stocks to fig- 
ures representing 10 per cent ownership 
(or less) in each case. 


The city commissioners of San Juan, 
Puerto Rico, are attempting, under new 
legislation, to buy the Canadian-owned 
$8,000,000 Puerto Rico Railway, Light 
& Power Company, which serves about 
one-third of the island. 


“Hold-out” owners of Interborough 
and Manhattan securities may find their 
securities worth little or nothing, accord- 
ing to Chester W. Cuthell, special coun- 
sel to the transit commission, at the 
recent hearings on the plan. Mr. 
Cuthell pointed out that those se- 
curity holders who would not assent to 
the plan would have to take their chances 
before the United States District Court, 
which now supervises the I. R. T.-Man- 
hattan receiverships. The purchase price 
of about $151,000,000, tentatively agreed 
upon by the city and representatives of 
the most important groups of security 
holders, cannot be raised by the Fed- 
eral court if the plan is to go through, and 
the dissenting stock and bond groups 
would have to be content to divide what 
is left, if, indeed, anything is left. 
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EARNINGS STATEMENTS OF LEADING UTILITY SYSTEMS 


No.of End System Earnings per Share (a) 
Months of Last Previous Per Cent Per Cent 
Electric and Gas Included Period Period Period Increase Decrease 


American Gas & Electric June 30(b) $2.45 $2.20 11% oa 
American Power & Lt. (Pfd.) .... May 31 5.12 6.05 ae 15% 





American Water Works 12 June 48 50 a 4 
Boston Edison June ; = s Hg 


2 
15 


Columbia Gas & Electric June : 43 
Commonwealth Edison 12 June d 2.39(g) 
Commonwealth & Southern (Pfd.) June 63 8.39 
Consolidated Edison, N. Y. 12 June : 2.20 
Cons. Gas of Baltimore June , 4.14 6 
Detroit Edison June 30 : 5.85 29 
Elec. Power & Lt. (1st Pfd.) May Re 
Engineers Public Service 12 June 

Inter. Hydro-Elec. (Pfd.) 12. Mar. 

Long Island Lighting (Pfd.) 

Middle West Corp. ..........000. 

National Power & Light 

Niagara Hudson Power 

North American Co. .......eeee0s 

Pacific Gas & Electric 

Public Service Corp. of N. J. .... 

Southern California Edison 

Standard Gas & Elec. (Pr. Pfd.) .. 

United Gas Improvement 

United Light & Power (Pfd.) .... 


Gas Companies 


American Light & Traction 
Brooklyn Union Gas 

Lone Star Gas 

Pacific Lighting 

Peoples Gas Light & Coke 
United Gas Corp. (1st Pfd.) 


Telephone & Telegraph 


American Tel. & Tel. ............. May 
General Telephone 30 
Western Union Tel. ...........00- June 30(c) 


Traction Companies 


Greyhound Corp. .........ssseees Mar. 31(c) 
Twin City Rapid Tran. (Pfd.) .... June 30 


Systems outside United States 


Amer, & Foreign Pwr. (Pfd.) .... Mar. 31(c) 6.85 a “s 
Inter. Tel. & Tel. (d) Mar. 31 19 ? a 47 


D—Deficit. 

(a) On common stock, unless otherwise indicated following name of company; in some 
cases Federal surtax not deducted. 

(b) Data also available for month indicated. 

(c) Data also available for quarter indicated. 

(d) Excludes Spanish subsidiaries and Postal Telephone & Telegraph Company. 


(e) Includes earnings of General Telephone Tri Corporation and subsidiaries from August 
30, 1938 (date of acquisition). 


(£) After reservation for rate litigation. 
(g) Based on adjusted consolidated net income. 
(h) Excluding loss of Puget Sound Power & Light Company. 
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The Case against Competitive 
Bidding on Utility Issues 


HE question of whether competitive 

bidding on new issues of utility se- 
curities is in the public interest has been 
the subject of pretty lively discussion of 
late, thanks to the recently filed report of 
the FCC on the special telephone investi- 
gation and the more recent communica- 
tions from two state commissions to the 
SEC, suggesting such practice in con- 
nection with an issue of one of the Bell 
system affiliates. 

The case in favor of competitive bid- 
ding was well stated over two years ago 
in an article by the chairman of the Dis- 
trict of Columbia Public Utilities Com- 
mission, Riley E. Elgen, in Pustic 
Utiuities FortNIGHTLY of June 10, 
1937 (page 723). Subsequent argument 
in favor of competitive bidding has gen- 
erally followed the pattern laid down by 
Chairman Elgen, which is to the effect 
that important advantages are obtained 
by the issuing companies when their se- 
curities are sold in open competition to 
the highest bidder rather than by direct 
negotiation with the underwriter. 

On July 20th there was released an in- 
teresting booklet which developed the 
case against competitive bidding. It was 
written by Franklin T. McClintock of 
the New York firm of Harriman Ripley 
& Co., Inc. Mr. McClintock reviewed 
the various steps which have already 
been taken by the regulatory agencies to- 
ward competitive bidding. Since 1919 
the Massachusetts laws have required 
advertising for bidding on gas and elec- 
tric shares although allowing the issuer 
some discretion in accepting bids. In 
1926, the ICC required competitive bid- 
ding on railroad equipment trust certifi- 
cates. Acting under the Public Utility 
Act of 1935, the SEC issued a rule 
(amended May 3, 1939) prohibiting un- 
derwriters from receiving fees for han- 
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dling the issue of an affiliated corpora- 
tion. On July 1, 1939, the FPC required 
that an applicant for authority to issue 
securities must make a showing of some 
effort to obtain competitive bids. Even 
in the sale of municipal securities, the 
laws of the United States require com- 
petitive bidding. 


A’ a result of these experiments, a 
substantial amount of information 
has become available on which to base a 
study of results produced in actual prac- 
tice. Mr. McClintock’s booklet demon- 
strates, on the basis of this experience, 
that there is considerable doubt as to the 
validity of the idea that the sale of new 
issues to highest bidding on open com- 
petition is superior to direct negotiation 
with underwriters as a means for ob- 
taining high prices or broad markets or 
for conserving the best interests of the 
investing public. 

The conclusions reached in Mr. Mc- 
Clintock’s study are summarized as fol- 
lows: 


(1) As to prices, analysis shows that com- 
petitive bidding frequently produces 
either unwarrantedly high prices, 
which are unfair to the investor, or 
low prices, which are unfair to issuers, 
and that direct negotiation is much 
more likely to arrive at prices which 
represent fair values to all concerned; 

(2) Under competitive bidding, distribu- 
tion of securities would be concen- 
trated in the hands of a relatively 
small number of dealers having sub- 
stantial capital resources; 

(3) Small dealers and underwriters would 
virtually be eliminated from participat- 
ing in the underwriting and distribu- 
tion of large corporate issues offered 
on a nation-wide basis, and, in addi- 
tion, the operation of the capital mar- 
kets would be impeded in the financing 
of enterprises which do not require 
access to the money market of the na- 
tion as a whole; 





(7) Under 


WHAT OTHERS THINK 


(4) In respect of large issues particular- 


ly, competitive bidding for corporate 
securities would tend to operate to the 
disadvantage of the issuer ; 


(5) With respect to medium- and low- 


grade issues, competitive bidding 
clearly does not operate to the advan- 
tage of the issuer; despite easy money 
conditions some issuers of railroad 
equipment trust certificates have in re- 
cent years failed to receive any bids 
for issues put up for competitive sale; 
such occurrences would tend to be 
more frequent under tighter money 
conditions; failure to receive bids for 
new issues might have serious and un- 
warranted repercussions on the credit 
standing of issuers; 


(6) Competitive bidding does not tend to 


broaden the market for a security, but 
on the contrary tends to produce a 
situation wherein dealers give con- 
sideration to orders from investors 
who purchase large amounts before 
consideration is given to orders from 
investors in general; 


competitive bidding under- 


writers must place emphasis on their 
ability to judge markets rather than 
on their knowledge of corporate finan- 
cial problems, and issuers can no long- 
er have the same right to call upon a 
particular underwriter for financial 


advice as they have when there is a 
continuing professional relationship ; 


(8) The creation of corporate trust in- 


dentures under competitive bidding 
would present a difficult problem, the 
solution of which is not apparent; this 
would operate to the disadvantage of 
the investing public; 


(9) In view of the liabilities of under- 


writers under the Securities Act of 
1933, as amended, the aggregate cost 
of investigation of issuers would be 
increased substantially under competi- 
tive bidding, and in the long run is- 
suers would be forced to bear most 
of the increased cost; the act does not 
seem to have contemplated competi- 
tive bidding; 


(10) It does not appear that there is any 


satisfactory way in which competitive 
bidding could be made to operate with 
respect to a stand-by underwriting of 
securities offered by a corporation to 
its own stockholders through “rights” 
of prior subscription; 


(11) After the initial period of adjustment 


had been completed, there would not 
be as a result of competitive bidding 
per se any significant change in the 
relative cost to.corporate issuers in- 
volved in the underwriting and dis- 
tribution of their securities, except in 
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so far as issuers might realize a sav- 
ing through relinquishment of the 
goodwill value created by hundreds of 
selling group dealers who in current 
practice are employed to distribute 
securities to investors in all sections of 
the United States; in the long run this 
would result in an increase to issuers 
in the cost of gaining access to the 
private capital market; 


(12) The investment banking business, as 
it stands today in relation to the under- 
writing of corporate securities, is defi- 
nitely competitive in the sense that 
issuers are free to terminate under- 
writing relationships and take their 
financing to other underwriters or 
elsewhere when the advice given or 
the terms offered to them by their 
regular underwriters is unsatisfactory. 


iC Box basic material of Mr. McClin- 
tock’s study is too statistical and de- 
tailed to warrant more than mere men- 
tion of the items covered. They include: 
A comparison of municipal with cor- 
porate financing, which goes into (1) 
the number and size of issues; (2) un- 
derwriting spreads; (3) methods of dis- 
tribution; (4) number of dealers. The 
results likely to be produced by com- 
petitive bidding for corporate securities 
cover (1) the effect on the small dealer ; 
(2) competitive bidding in the sale of 
large issues ; (3) competitive bidding in 
the sale of medium-grade issues; (4) 
the failure of competitive bidding to 
broaden the security market ; (5) a com- 
parison of negotiated prices with com- 
petitive bidding prices ; (6) arm’s-length 
bargaining; (7) corporate indentures 
under competitive bidding ; (8) stand-by 
underwritings ; (9) underwriter spreads. 
There is also an appendix which gives a 
record of (1) bonds issued by utility 
companies in Maine, Massachusetts, 
New Hampshire, and Vermont through 
competitive bidding since 1934; (2) 
data concerning other bond issues un- 
der competitive bidding since 1934; (3) 
market action of certain of the above de- 
scribed bond issues. 


CoMPETITIVE BrippINc For New Issues OF 
Securities. By Franklin T. McClintock. 
Published by Harriman Ripley & Co., Inc., 
New York. July 20, 1939. Privately dis- 
tributéd. 73 pages. 
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Is Uncle Sam Steering Clear of Intrastate 
Utility Control? 


A remarkable aspect of Federal legisla- 
tion during the last two decades has been 
the care which Congress has exercised to 
avoid intrusion into the field of local regula- 
tion of public service enterprises, occupied 
by the state commissions, coincidently with 
the enactment of Federal statutes which 
have carried the control of the Federal gov- 
ernment over the life and business of the 
people in the several states to a point un- 
dreamed of twenty years ago. 


¥ 


HIS was the opening paragraph of 

an address by John E. Benton, gen- 
eral solicitor of the National Association 
of Railroad and Utilities Commissioners 
at the 51st annual convention of that as- 
sociation recently held in Seattle. 

Coming as it does in this day and age, 
when state commissions are involved in 
jurisdictional litigation and other con- 
troversies with the Federal Power Com- 
mission over the question of when a 
stream, nonnavigable in fact, is naviga- 
ble in legal theory, this opening sentence 
of Mr. Benton’s address may cause a 
little surprise to some close students of 
utility regulation. However, a further 
consideration of the authorities cited by 
Mr. Benton, and due consideration for 
the distinctions he makes, compel one to 
concede that he has built up a pretty sub- 
stantial case for a rather paradoxical 
conclusion which amounts to this: 
Whereas the Federal government, espe- 
cially in recent years, has been steadily 
invading the sphere of local control with 
respect to such modern regulatory phe- 
nomena as agricultural supervision, la- 
bor relations, etc., it has shown a decided 
reticence about entering upon the estab- 
lished province of intrastate utility regu- 
lation. 

This is a seemingly anomalous result, 
because one would ordinarily expect that 
if the Federal government were going to 
invade state regulatory control at all, the 
lines would first give way in the estab- 
lished and conventional regulatory field 
of utility regulation. 
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O’ course, Mr. Benton does not re- 
fer to the field of railroad regula- 
tion, wherein the horse had already de- 
parted from the barn before many of the 
state commissions had even arrived on 
the scene. When they did arrive, they 
found predominating Federal control 
over the railroads virtually fait accom- 
pli, thanks to the Shreveport decision in 
1914. Indeed, it was this very mischiey- 
ous Shreveport decision (Houston E. & 
W. T. R. Co. v. United States, 234 U, 
S. 342) which first started the march of 
the Federal government toward the 
sphere of intrastate Federal control. 
This was accomplished through the in- 
genious theory urged by the ICC in the 
Shreveport Case that “wherever the in- 
terstate or intrastate transactions of car- 
riers are so related that the government 
of one involves the control of the other, 
it is Congress and not the state that is 
entitled to prescribe the final and domi- 
nant rule.” 

Mr. Benton pointed out that, prior to 
that decision, even the ICC had under- 
stood that its enabling act—the Inter- 
state Commerce Act—limited the com- 
mission’s authority to the field of inter- 
state and foreign transportation. And 
even as late as 1918, in Hammer v. 
Dagonhart, 247 U. S. 250, the first child 
labor case, the court had held void an act 
of Congress which prohibited shipments 
in interstate commerce of goods made by 
child labor. 


aoe speaker traced the extension of 
the Shreveport principle of expand- 
ing Federal regulation of carriers as 
follows: 


That decision in the Shreveport Case, 
twenty-five years ago, is the foundation upon 
which rest most of the statutes imposing 
Federal control in the field of general busi- 
ness within the states. Extension of Federal 
power at first was slow; but since 1933 
statutes have come thick and fast, until to- 
day there are few business enterprises not 
subjected to some measure of Federal con- 
trol. 
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“LOOK OUT FOR THOSE PEOPLE—WATCH THAT CAR— 
DON’T DRIVE SO FAST, ETC.” 


In the Transportation Act, 1920, Congress 
extended the power of the Interstate Com- 
merce Commission to enable it not only to 
authorize changes in intrastate rates, but to 
prescribe the exact changes to be made. In 
the Wisconsin Passenger Fare Case, 257 
U.S. 563, on the authority of the Shreveport 
Case, the Supreme Court sustained that 
Statute. ... 

In the Packers and Stockyards Act of 
1921, however, the Congress took a long 
turther step by providing for the regula- 
tion of packers and of stockyard dealers 
whose activities were confined to the respec- 
tive states within which they did business, 
but the transactions of which were “in the 
current of interstate commerce.” In Staf- 
ford v. Wallace, 258 U.S. 495, in 1922, the 
United States Supreme Court sustained that 
act upon the authority of the Shreveport 
oe and the Wisconsin Passenger Fare 

€. 
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Then came the Grain Futures Act of 
1922 “for the prevention of obstructions 
and burdens upon interstate commerce 
by regulating transactions on grain fu- 
ture exchanges,” and the Agricultural 
Marketing Act of 1929, to bring about 
“orderly production” of agricultural 
commodities. Notice how the Federal 
regulatory principle, having completed 
conquest of the railroad field, begins 
veering towards extension of Federal 
regulation along other lines. Mr. Ben- 
ton stated on this point: 


With the great depression came statutes 
intended to establish control of a positive 
character. In the Securities Act of 1932 
Congress closed the channels of interstate 
trade to securities not registered with the 
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Federal Trade Commission, thus compell- 
ing all corporations desiring to make their 
securities salable in interstate commerce to 
subject their securities issues to Federal 
regulation. In the Securities Exchange Act 
of 1934, Congress created the Securities and 
Exchange Commission, and_ transferred 
jurisdiction to administer the Securities Act 
of 1932 to that commission. It also gave to 
that commission jurisdiction to regulate se- 
curities exchanges and “over-the-counter” 
markets, wherever situated in the United 
States, such jurisdiction being asserted as a 
regulation of interstate commerce, although 
certain other purposes, deemed within the 
constitutional power of Congress, were also 
asserted. 


Li Sam’s first complete plunge 
into the field of general industrial 
and agricultural regulation came with 
the enactment of the ill-fated National 
Industrial Recovery Act and the Agri- 
cultural Adjustment Act in 1933. 
Thanks to the chilly reception given to 
this enterprise by the Supreme Court in 
the Schechter Case, 295 U. S. 495, and 
in United States v. Butler, 297 U. S. 1, 
the Federal government retreated be- 
fore the high court’s constitutional dis- 
cipline. But not for long. The court it- 
self in the Butler Case had pointed out 
another constitutional road to the same 
objective by referring to the “general 
welfare” clause of the Constitution, as 
distinguished from the old line of ap- 
proach via the “interstate commerce” 
clause. Mr. Benton continued : 


The Congress accordingly now provides 
for the payment of farm benefits, not to 
accomplish the forbidden purpose of con- 
trolling farm production, but to secure 
limitation of crops, among other purposes, 
for the “preservation and improvement of 
soil fertility’ and the “protection of rivers 
and harbors against the results of soil ero- 
sion in aid of maintaining the navigability 
of waters and water courses and in aid of 
flood control.” Such payments, however, are 
made only to farmers who codperate by 
complying, as to crop acreage and farming 
practices, with the requirements of the De- 
partment of Agriculture. The Soil Erosion 
Act thus covers farmers who for govern- 
ment payments offered voluntarily conform 
their crop acreage and farming methods to 
government planning. The amended Agri- 
cultural Adjustment Act, on the other hand, 
reaches those who do not thus voluntarily 
cooperate. For producers of crops covered 
by that act, the Secretary of Agriculture, 
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under certain conditions found by him to 
exist, and proceeding as provided in the 
act, is authorized to fix marketing quotas 
for producers. While such quotas are in 
effect, producers marketing more than their 
quotas become liable to penalties. 

Federal power, under the amended Agri- 
cultural Adjustment Act, is thus exerted 
under the Shreveport principle, not for the 
purpose of regulating the farmers’ produc- 
tion, but for the purpose of regulating in- 
terstate commerce. 

Enabling the United States Supreme 
Court, without reversing itself, to decide 
that legislation is constitutional which en- 
ables the Federal government to accomplish 
what the court has before said was beyond 
the scope of Federal power, has become a 
fine art with those who draft Federal 
statutes to further Federal control. 


M®* BENTON cited as an “artistic” 
sample of clever statutory drafts- 
manship the Act of February 16, 1938 
amending both the Soil Conservation 
Act and the Agricultural Adjustment 
Act. With respect to each class of agri- 
cultural products to be regulated there- 
under, this act includes legislative find- 
ings which purport to show that the pur- 
pose of the legislation is for the promo- 
tion of the general welfare and the reg- 
ulation of interstate and foreign com- 
merce through the fostering and pro- 
tection of such commerce. Thus, § 311 
(a) of the act amounts to almost an edi- 
torial on the proposition that the mar- 
keting of tobacco is such an important 
basic industry of the United States and 
involves so many problems affecting the 
general welfare and interstate commerce 
that detailed Federal supervision of the 
same is necessary. This act was held con- 
stitutional by the court, Mulford et al. v. 
Smith, decided April 17, 1939, Justices 
Butler and McReynolds dissenting. 
Following that decision, the court on 
June 5th upheld an order of the Secre- 
tary of Agriculture describing _ the 
methods of marketing milk in the New 
York and metropolitan area and fixing 
the prices to be paid by dealers therefor. 

Mr. Benton found pretty much the 
same state of affairs in the field of labor 
regulation, exemplified in the National 
Labor Relations Act of 1935 and in the 
Fair Labor Standards Act of 1938 (the 
latter commonly known as the wage- 
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hour law). The former law, which 
provides for regulation by the NLRB 
of unfair labor practices “affecting com- 
merce,” has been pretty completely up- 
held by the Supreme Court in NLRB v. 
Jones & Laughlin Steel Corp. (1937), 
301 U.S. 1, 31, 35, 36, 38, 41. Indeed, it 
was pursuant to this act that Federal 
labor control was upheld in Consoli- 
dated Edison Co. v. NLRB (1938), 22 
P.U.R.(N.S.) 478, even to the extent of 
involving employees of an intrastate 
public utility concern subject to the reg- 
ulatory control of the New York Pub- 
lic Service Commission. Thus, we have 
the oddity of the same company being 
engaged in interstate commerce for pur- 
poses of Federal labor regulation, while 
at the same time engaged in intrastate 
commerce for purposes of public utility 
regulation (as to rates, service, etc.) by 
the state commission. 


rE fact, it is this apparent inconsisten- 
cy which lends force to Mr. Ben- 
ton’s next point. What about Federal 
regulation of utility concerns? Was 
Congress not interested in this older and 
better established regulatory field? Or 
is the persistence of state regulatory 
sovereignty over local utility enterprise 
(such as the Consolidated Edison sys- 
tem) simply the result of a default in 
Federal interest? Mr. Benton sketched 
the answer to these questions briefly. It 
was to the effect that the Federal gov- 
ernment had been just as busy in con- 
ventional utility regulation as it had 
been in the broader field. He cited the 
Radio Act of 1927 and its subsequent 
replacement by the Communications 
Act of 1934, which set up the FCC to 
regulate communications utilities by 
wire or wireless. There was the Motor 
Carrier Act of 1935, giving the ICC 
jurisdiction over interstate motor car- 
riers; the Public Utility Act of 1935, 
giving the SEC jurisdiction over utility 
holding companies, and the FPC juris- 
diction over interstate electric utilities ; 
the Natural Gas Act of 1938, which 
gave the FPC jurisdiction over inter- 
state natural gas operations; and the 
Civil Aeronautics Act of 1938, which 
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set up an authority to control and pro- 
mote aeronautical commerce. 

But with respect to these statutes, Mr. 
Benton pointed out an interesting dis- 
tinction: 


These statutes providing for regulation of 
public service enterprises, however, present 
this interesting phenomenon. Whereas the 
statutes which I have mentioned, providing 
regulation for business generally, have ex- 
tended that regulation without regard to 
the states, and indeed have resorted to fic- 
tion and artful pretense to extend Federal 
regulation outside interstate commerce, into 
fields of activity which have heretofore 
been regarded as beyond the reach of Fed- 
eral power, these statutes, regulating public 
service enterprises, enacted since the Trans- 
portation Act of 1920, exhibit no design to 
encroach upon the reserved power of the 
states. On the contrary, in notable instances 
these statutes, instead of pushing the exer- 
cise of Federal power to extreme limits, 
have carefully refrained from asserting 
Federal control with respect to transactions 
which were unquestionably interstate in 
character, for the plain purpose of avoiding 
any disturbance of state authority. At the 
same time, Congress has provided in these 
statutes for the participation of state offi- 
cials in their administration as to transac- 
tions in interstate commerce. 

I refer, of course, to the provisions con- 
tained in these statutes whereby local serv- 
ices, although interstate in character, have 
been excluded from the jurisdiction of the 
Federal regulatory agencies, for the purpose 
of leaving such local services subject to 
state regulation; and I refer also to the so- 
called codperative provisions found there- 
in, under which state regulatory officials 
may have a part in the administration of 
the statutes, as respects those matters which 
are committed to the jurisdiction and final 
control of the Federal regulatory agencies. 

I have chosen to talk about this aspect of 
Federal legislation at this time because it 
seems to me an interesting phenomenon, 
that, at the very time when the Congress 
was resorting to artful draftsmanship to 
push Federal control, as to business general- 
ly, into fields which have heretofore been 
held outside the reach of Federal power, it 
was, with respect to public service enter- 
prises, withholding Federal control as to 
matters plainly interstate in character. 

This course of legislation may be taken as 
an expression of the opinion of the Con- 
gress upon the question whether the state 
commissions are, on the whole, exercising 
their functions of regulation with reason- 
able efficiency. 

In any event, the course followed by Con- 
gress in this respect has not been accidental. 
It has been responsive to the action of the 
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state commissions taken through this asso- 
ciation, 


gprs of these pages are doubtless 
familiar with the specific statutory 
language of the various Federal regu- 
latory acts which protect state regula- 
tion from invasion via an interpretation 
of interstate commerce along the lines 
of the Shreveport Case. They are also 
probably familiar with the valiant fight 
waged in each instance before Congress 
by the NARUC for the insertion of these 
“anti-Shreveport” clauses. This posi- 
tion was taken by the national associa- 
tion following a declaration of principle 
at its convention in Glacier Park, Mon- 
tana, in 1929. Even after the enactment 
of such protective clauses, the fight to 
insure integrity of state regulation has 
been carried on in the courts by the 
Washington representatives of the na- 
tional association. Thus, in Arkansas 
Louisiana Gas Co. v. Department of Pub- 
lic Utilities (1938), 304 U. S. 61, an at- 
tempt was made to get the court to hold 
that a sale of gas for industrial use is 
just as intrastate as any other sale for 
immediate consumption; but the de- 
cision went off on other grounds, and 
that particular question is still open. 

In addition to prohibitive statutory 
language to protect state regulation, 
Federal laws also include so-called co- 
Sperative provisions described by Mr. 
Benton briefly as follows: 

In the Communications Act, the Federal 
Power Act, the Natural Gas Act, and the 
Motor Carrier Act, provisions were also in- 
cluded whereunder joint boards, nominated 
by state commissions, may hear cases with 
all the power of a single Federal commis- 
sioner. Under the Communications Act, the 
Federal Power Act, and the Natural Gas 
Act, use of a joint board in any case is op- 
tional with the Federal commission in- 
volved, and no case has yet arisen in which 
use of a joint board has been deemed neces- 
sary. Under the Motor Carrier Act, how- 
ever, use of joint boards is required by 
statute with respect to most proceedings in- 
volving operations of carriers conducted or 
to be conducted in not more than three 
states. 


Needless to say, Congress has not 
thus left the state utility commissions 
undisturbed in their jurisdiction by mere 
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accident, or even as a compliment to the 
wishes of the state commissions. Mr. 
Benton tells us that these provisions 
“represent an interesting experiment in 
government.” It is an experiment to de. 
cide whether regulatory bodies which 
are independent of each other can work 
in unison in such fashion as to give the 
public the sort of regulation to which 
the public is entitled. 
Mr. Benton concluded: 


Whether the state commissions retain the 
full powers which have thus far been left 
to them in the local field will depend, I be- 
lieve, upon whether they are able to exer- 
cise those powers in such fashion that the 
public is fairly well satisfied with the re- 
sults, so that Congress continues to believe 
that the public will be better served under 
a continuance of local control than under 
an extension of Federal control. 

It has happened that, during the recent 
period of great extension of Federal con- 
trol, Congress has refrained from going as 
far as it could go in providing Federal con- 
trol over public service enterprises. This 
was because it found the state commissions 
already engaged in regulating those enter- 
prises locally, and entertained the belief 
that, with respect to local matters, the state 
commissions could serve the public better 
than Federal commissions located in Wash- 
ington. 

henever Congress is led to believe 
otherwise, the provisions of law which now 
protect state commission jurisdiction in 
local matters can be very easily changed; 
and we may expect they will be changed. 

State commissions may no longer expect 
that Article X of the Federal Constitution 
will restrain congressional action. The com- 
merce clause and the general welfare clause, 
as now construed, are open doors through 
which I apprehend Congress may proceed 
in extending Federal control about as far as 
it deems best. It is a common saying that you 
cannot unscramble an egg. It is also true 
that once power has become centralized ina 
national government, it may be expected to 
remain centralized while that government 
lasts. Probably, however, we need not de- 
spair for the Republic. The English people 
have operated pretty successfully for sev- 
eral hundred years without constitutional 
restraints upon their Parliament. We may 
expect that our Tongress will not proceed 
to wreck our civilization or our govern- 
ment. The Federal regulatory statutes which 
I have been commenting upon show that 
Congress will limit the exercise of its power 
when it considers that limitation is in the 
public interest. 

There is no reason to expect that Congress 
will change its belief that the preservation 
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of local control over public service enter- know each other, and to trust and respect 

prises is in the public interest. Members of each other. 

Sapien in the future as now, will know 

the commissi i i : . > 
mmissioners of their respective states, U is obviously due to the national asso- 


and the kind of work they are doing. I am ee alike 
ciation of state commissioners more 


confident that such work will be of such 


character that Congress will believe that the than any other single force that Federal 


doing of it will not be bettered by turning and state utility commissions have been 
it over to Federal commissions. 


This association also is a great conserving brought together into the same atmos- 
force. The Federal and state commissioners Phere of sympathy and understanding. 
are members here together. They get to It was due to the foresight and per- 
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severance of the association that Con- 
gress decided to try this interesting 
regulatory experiment of “live and let 
live,” in the hope that the best brand 
of regulation will prove to be a co- 
Operative brand rather than the highly 
centralized variety which has grown up 
in other fields of Federal regulation. 

Of course, the state commissions are 
not out of the woods by any means with 
respect to threats of invasion or en- 
croachment from the Federal regulators. 
Eternal vigilance is the price of liberty 
in this as in all other cases where liber- 
ties are worth keeping. For example, 
the recent action of the FPC (July 20, 
1939) in taking jurisdiction over a New 
Jersey electric utility whose physical 
lines were located wholly within that 
state is a case in point. 

Of what protection is the anti-Shreve- 
port clause in the Public Utility Act if 


the Federal commission can take juris- 
diction over a local company simply be. 
cause its lines become (through no action 
of the latter) part of the pathway by 
which electric energy is transmitted 
across state lines ? If this doctrine stands 
up, any public utility, however local 
the character and nature of its own phy- 
sical properties may be, might wake up 
and find itself subject to Federal juris- 
diction simply because one of its cus- 
tomers had taken the power sold by the 
utility and crossed over a state line 


with it. _FXW 


THE CONTRAST PRESENTED IN RECENT Fep- 
ERAL LEGISLATION BETWEEN THAT RELATING 
TO REGULATION OF Pustic Service Enter- 
PRISES AND THAT RELATING TO Business 
GENERALLY. Address of John E. Benton be- 
fore 51st annual convention of National As- 
sociation of Railroad and Utilities Commis- 
— Seattle, Washington. August 22-25, 





The Latest Burrows Map on Utilities 


F2 the sixth time since the lush days 
of ’29, Robert A. Burrows, Pitts- 
burgh statistician, has published a chart 
showing the intercorporate relations of 
the public utility holding companies in 
the United States. During that period 
Mr. Burrows has established a national 
reputation inside and outside of the util- 
ity industry as an illustrator de luxe of 
the various and changing ramifications 
of holding company controls and their 
relationship to the humblest subsidiary, 
operating or otherwise. 

“What started out as a personal 
hobby,” claims Mr. Burrows, “has now 
grown into a valuable reference for those 
in the utility business and to everyone in- 
terested in any problem concerning the 
utility industry.” He has not overstated 
his case, particularly as applied to the 
latest, the 1939, edition. 

Earlier utility charts of Mr. Burrows 
fulfilled their most valuable function in 
bringing together within the four corners 
of a single sheet of reasonable dimen- 
sions, a diagram of the exact family re- 
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lationship of hundreds of corporations 
in the utility picture. Holding companies, 
intermediate companies, subsidiary com- 
panies, operating companies, and dor- 
mant appendages—all were set down in 
their proper places so that one could see 
at a glance which corporations were the 
parents, and which were the children, 
grandchildren, uncles, aunts, cousins, 
and what not. 

Of equal importance was the ready 
identification of any given corporation 
with the major system to which it was 
affiliated to any substantial degree. The 
technique was very simple. Mr. Bur- 
rows simply listed all and sundry in an 
alphabetical list in a right-hand panel of 
the chart and after each company name 
a location key pointed to its proper place 
on the chart proper. So finding the 
company became as simple as locating a 
county seat on the state maps in the fam- 
ily atlas. 


LL this, as stated before, appeared on 
the earlier Burrows charts, and such 
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as it was, the task well warranted the 
subsequent revisions bringing the chart 
up to date, in view of the constant re- 
alignment which went on and will con- 
tinue to go on among the various utility 
holding groups. Mr. Burrows was not 
satisfied with a simple plan of the util- 
ity holding company ties. Each edi- 
tion brought new features, showed more 
and more details concerning the inter- 
corporate relations with respect to in- 
vestment, capital structure, revenue, 
taxes, etc. At length the latest edition 
takes on more the quality of an X-ray 
than a mere 2-dimensional diagram. 
Here, for example, is a list of former 
features brought up to date in the 1939 
map: 

1. Control: Interrelations of all voting 
stocks for more than 400 utility com- 
panies, designating the per cent holdings 
of all common and preferred. 

2. Capital structure: A graphic com- 
parison of funded debt, common and 
preferred relation to dollar capitalization. 

3. Revenues: A per cent classification 
of electric, gas, water, etc., and other 
revenue sources; also graphically com- 
parable, and also shown in dollars. 

4. Operating revenues: Showing per 
cent margin between gross and net oper- 
ating revenues after various deductions. 

5. Income and earnings : Dollar income 
available for dividends is shown, as well 
as share earnings and over-all charges 
earned (1935-1938). 

6. Stock dividends: Number, descrip- 


tion, and par value of outstanding cor- 
porate shares are given; also, stock ex- 
change symbols. 

All symbols are explained, of course, 
and the general index has already been 
mentioned. The most important new fea- 
ture (exclusive with the 1939 edition) 
consists of five outline maps of the 
United States, printed along the bottom 
of the chart. These show the service 
areas of the larger gas and electric utility 
systems. The areas are superimposed 
upon the marked location of the more 
important public power projects. 

The flow of 1938 dividends in all large 
interrelated holdings and principal con- 
trolled operating companies, indicates 
the important sources of income for the 
industry. Power interchange energy and 
gas contracts are indicated. Also shown 
is the per cent of gross revenues applied 
to taxes and common equity. Incidental- 
ly, if the foregoing description has over- 
stressed the gas and electric features, it 
should be noted that the same date is 
available to the same degree for water, 
transportation, and communication. Two 
small marginal maps are given over toa 
showing of national and international 
services of the Bell system. 


New 1939 Utitity CHart. By Robert A. Bur- 
rows. Size 34” x 28”. In one color, $2 per 
copy; in nine colors at $3 postpaid. (Un- 
folded mailing for framing, 25c extra.) 
Order through Public Utilities Reports, Inc., 
Munsey Building, Washington, D. C. 





A New Edition of Municipal Lighting Results 


eae: Kansas City engineering firm 
of Burns & McDonnell has recently 
published its sixth edition of “Results 
of Municipal Lighting Plants,” which is 
a record of operations of cities under 
municipal ownership during 1938-1939. 
With one important exception, the new 
edition is even bigger and better than the 
fifth edition, published two years ago, 
which covered municipal plant opera- 
tions during the years 1936-1937. For 
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one thing, the new edition covers 717 
cities under municipal ownership, which 
is more than 200 in excess of the record 
contained in the fifth edition. 

The new book contains approximately 
350 pages, and its factual or reference 
section continues the reputation of this 
publisher for presenting a true, unbiased 
cross-section of the results of municipal 
lighting plants in every state, including 
Canada, Alaska, and the Philippines. 
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Of course, the report is not complete, 
since it was based upon questionnaires. 
While these questionnaires were, ac- 
cording to the publishers, sent to “every 
municipal lighting installation in the 
country,” it was hardly to be expected 
that a 100 per cent response or anything 
like it would be forthcoming. For the 
same reason, the extent of the factual 
coverage for each plant is not consistent. 
In some cases the technical and financial 
digest is quite elaborate. And in a great 
majority of cases the data on rates, earn- 
ings, cost of production, revenues, 
claimed tax or contribution payments, 
capacity, age of plant, and competitive 
condition, are both satisfactory and com- 
parable. In some cases only the rate 
schedule is given. This variation may 
also be traced to the fact that municipal 
plants are often operated in conjunction 
with other municipal utility services, 
making a segregation of the electric 
plant statistics difficult or impracti- 
cable. 

Aside from that, the book betrays 
great pains and expense in securing the 
information. And since it is the only ref- 
erence of its kind, the sixth edition holds 
its place as an invaluable reference 
source. 


s with the former editions, the pub- 
lishers have shown absolutely no 
discrimination or hand picking in favor 
of municipal plant operations, notwith- 
standing the selection of references nec- 
essarily imposed for the reason already 
mentioned. This is best evidenced by the 
fact that a number of electric rates in the 
vicinity of 10 cents a kilowatt hour for 
a generous primary block are listed. The 
highest rate listed seems to be Meeker, 
Colorado, where the residential lighting 
consumers pay 16 cents each for the first 
25 kilowatt hours, 14 cents for the next 
25, and 13 cents for the next 50. The 
lowest municipal plant rate listed in the 
United States is Tacoma, Washington, 
with 4.05 cents for the first 20 kilowatts 
and 1 cent each for the next 400 (resi- 
dential). 


AX intimated above, however, there is 
one new feature in the sixth ed. 
tion which, to this reviewer, tends to mer 
an otherwise excellent reference manuzl, 
That is the inclusion of some 15 pages of 
material in the first part of the book 
which can be characterized in no other 
way except that it is sheer propaganca 
for municipal ownership. The publica- 
tion of excerpts from remarks of Repre- 
sentative John E. Rankin of Mississipp’, 
which include Representative Rankin’ 
fantastic method for estimating “electric 
rate savings, 1937, by states” which 
should be credited to the “TVA yard- 
stick,” is neither necessary nor relevant 
to the general scope and purpose of this 
volume. To the contrary, such material 
seems distinctly out of place in any docu- 
ment which purports to be a factual ref- 
erence work. 

Less questionable, but still somewhat 
doubtful, is the inclusion of a special item 
on the financial claims of the city of 
Tupelo, Mississippi (illustrated with 
graphs), and the discussion about the 
amount of contributions which municipal 
plants pay to their city governments in 
lieu of taxes, based upon the FPC rate 
report. Aside from the fact that the FPC 
does not go into offsetting contributions 
which municipal governments often 
make to municipal plants (such as the 
use of the city hall for office space, and 
common engineering, legal, and account- 
ing services), conservative students of 
utility economics have been puzzled as 
to the extent to which the FPC attempted 
to verify the true value of some of these 
alleged contributions by municipal plants 
to their city governments. Some day, we 
may have an FPC which will be disposed 
to look some of these municipal plant 
gifts in the mouth. Until then, such claims 
may well be taken cum grano salis. 

—F, X. W. 


Resutts oF Municrpat Licutinc PLANTS. 
Sixth Edition. Record of 717 Cities under 
Municipal Ownership. Rates in Effect 1938- 
39. Published by the Burns & McDonnell 
Engineering Company, Kansas City, Mo. 
Price $5.00. 380 pages. 
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The March of 
Events 


Dam-building Work Divided 


ccorDING to a recent announcement by 
A President Roosevelt, work on irrigation, 
navigation, and flood-control projects in the 
West would be divided between the Army En- 
gineers and the Reclamation Service to avoid 
placing a heavy burden on the Army in event 
of a war emergency. 

Asked at a press conference about a re- 
ported controversy between the two services 
on dam construction in the far West, the 
President said he recently had held con- 
ferences on the matter. The entire question, 
he explained, went back two years to the 
original study of the government reorganiza- 
tion plan. 

At that time, he added, two agencies were 
building the larger-type dams—the Reclama- 
tion Bureau building Grand Coulee and 
Boulder Dam, and the Army constructing 
Fort Peck at Bonneville. 

It was thought then, he said, that both serv- 
ices should be maintained without one over- 
whelming the other, that healthy rivalry should 
be kept up. The Army had forged ahead with 
many projects, he continued, and it was 
thought it should not become too big because 
it had only a limited number of officers and 
men and in case of war the engineers would 
be needed for service at the front. 


Utilities Power Decision 


bee decision of the Securities and Ex- 
4 change Commission, approving the Utili- 
ties Power & Light Corporation reorganiza- 
tion plan, decided an important administrative 
policy concerning the priorities of securities 
in reorganizations, Commissioner Robert E. 
Healy declared. 

_The other four members of the commis- 
sion, in the majority report of July 26th, had 
expressed the opinion that “it is often not 
necessary to allocate, to holders of senior 
securities, new securities prior in rank to those 
allocated to holders of junior securities pro- 
vided that any alteration of priority is ade- 
quately provided for in terms of the relative 
amount of new junior securities received by 
them or otherwise.” Judge Healy had con- 
curred in the majority findings but had re- 
served the right to state his views. 

“In this excerpt a majority of the com- 
mission states its position on one of the most 
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difficult, controversial, and important ques- 
tions in the whole field of the law of re- 
organization,” he declared. “It does so in a 
case where concededly the question is not 
presented. Therefore, if this were a decision 
by a court, it would decide nothing.” 

“But,” he continued, “being a decision by 
an administrative agency, the decision does de- 
cide and announce a very important admin- 
istrative policy. It does so despite the fact 
that the question is not involved and the 
further fact that to date we have not approved 
a single reorganization (not even in the mat- 
ter of West Ohio Gas Company) in which 
any material failure to maintain the legal 
priorities in reorganization was proposed.” 

Mr. Healy said that it was his view the 
general rule is that priorities should be pre- 
served in reorganizations, or, in other words, 
that values, if they are once established, should 
be distributed, so far as they will go, in the 
form of new securities, to the holders of old 
securities in the order of such holders’ legal 
priorities. 


Utility Asks Rehearing 


T= Northern States Power Company on 
August 8th petitioned the Federal Power 
Commission for a rehearing on the agency’s 
order determining the actual legitimate cost 
of one of its development projects. 

The company contends that a disallowed 
amount of $208,526 in the claimed actual 
original cost of the project known as No. 108 
should not properly be charged to surplus or 
surplus reserves. 

On June 27th the FPC issued an order de- 
termining the actual legitimate cost of the 
project, which is located immediately below 
the confluence of the east and west forks of 
the Chippewa river in Sawyer county, Wis., 
at $910,270 instead of the $1,118,797 claimed 
by the company. 


Chemical Development Urged 


HE Pacific Northwest is an almost un- 

touched storehouse of minerals and 
hydroelectric power to which the chemical 
industries of the nation now profitably can 
turn, according to Ivan Bloch, Bonneville in- 
dustrial research engineer, in a speech made 
recently before the Western Chemical Con- 
gress gathered at San Francisco. He 
described the immense deposits of raw ma- 
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terials that await development in Oregon, 
Washington, Idaho, and Montana and pointed 
out that these states together have all the 34 
geological resources basic to industrial chem- 
istry. Most are found within a radius of 500 
miles of Bonneville dam, first navigation and 
hydroelectric project on the Columbia river. 

Detailed maps of these mineral deposits 
were made available to the chemical industry 
early in August for the first time by Bonne- 
ville Administrator F. A. Banks. They were 
prepared with the assistance of the mining 
departments of the four states and show 
practically all important known deposits of 
iron, lead, zinc, chromite, copper, antimony, 
gold, limestone, manganese, mercury, nickel, 
tungsten, and twelve other minerals. Fourteen 
more maps are in course of preparation, and 
all will be kept up to date to show latest 
discoveries, 

Despite these vast deposits, the North- 
west chemical industry is in its infancy, with 
only 9 per cent of the per capita production 
of the average state. Bloch stated: 

“Deep-water transportation and low-cost 
power resulting from completion of Bonne- 
ville dam now will make it profitable to de- 
velop a large part of these minerals. Bonne- 
ville’s uniform rate along its broad transmis- 
sion network should permit opening of many 
of these deposits.” 

As a potential market, the Northwest out- 
strips most other regions, the Bonneville engi- 
neer pointed out. Already its retail sales per 
capita are 25 per cent above the national 
average. Consumers in these states also pur- 
chase 50 per cent more automotive equipment, 
43 per cent more general merchandise, and 50 
per cent more building materials and hard- 
ware. 

Bonneville Administrator Frank A. Banks 
disclosed details of the superpower network 
which will make Columbia river hydroelectric 
energy available to population centers of the 
Northwest. 

In addition to the 230,000-volt line to be 
erected northward from Centralia to the 
Puget Sound area, as a step toward comple- 
tion of the Bonneville-Grand Coulee circle, the 
$13,000,000 construction program for the next 
year includes new lines from Portland to 
Oregon City, from Kelso to Cathlamet, and 
raising the voltage of the line from Kelso to 
Chehalis to 230,000 volts. 

Another line is scheduled to run from the 
Bonneville-Grand Coulee circuit through 
Yakima county to serve the municipal power 
system at Ellensburg. 


Red River Dam 


N response to recent questions of Governor 
Phillips of Oklahoma, who has threatened 
court action to halt construction of the Red 
River dam in that state, Secretary of War 
Woodring, in a letter to the governor, stated: 
“You may be assured that the War Depart- 
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ment will make every effort consistent with 
existing law to provide adequately for the 
proper protection and reimbursement of the 
state of Oklahoma, and other affected in- 
terests for any losses suffered and for any ad- 
ditional burdens resulting from construction 
of the Denison project. 

“T trust that the assurances provided herein 
will relieve your apprehensions sufficiently to 
permit the flood control projects of the Fed- 
eral government within the state of Oklahoma 
to proceed.” 

The last paragraph was interpreted in some 
quarters as a veiled threat that interference 
with the Denison dam might affect other Fed- 
eral projects in Oklahoma. The governor ex- 
pressed skepticism because “nothing definite” 
was tendered. Outlining the government’s posi- 
tion, Woodring continued : 

“The department is convinced that the legal 
status of the Denison project is in exactly 
the same category as all other flood control 
projects of the Federal government in Okla- 
homa. 

“The department proposes to reimburse at 
a fair valuation all property owners, includ- 
ing the state, whose property lies within the 
reservoir area. It is understood that a sub- 
stantial portion of the land owned by the 
state will be subject to conditions only in- 
termittently and that flowage easements over 
these lands which would suffice in so far as 
the interests of the Federal government are 
concerned, would not interfere with oil opera- 
tions.” 

The Secretary of War further stated that 
the government would bear the costs of re- 
locating railroads and highways and told Gov- 
ernor Phillips that plans for relocation had 
been submitted to the state. On the ques- 
tion of reimbursement for tax losses, Wood- 
ring reminded the governor that the reser- 
voir had been reduced in size to decrease the 
inundation area. He pointed out that Okla- 
homa’s congressional delegation might take 
steps to get compensation for the state from 
power revenue, such as has been done in other 
states. 


Mexican State Seizes Light 
Plant 


HAT many observers regarded as the 
W first step toward expropriation of the 
electrical industry was taken recently by the 
governor of Yucatan, when, seizing the op- 
portunity offered by a controversy between the 
owners and workers of the Planta de Luz y 
Fuerza, operating in Progreso Yucatan, he 
turned over the properties to the workers. 
This arrangement was theoretically only 
temporary. However, it is significant that the 
head of the Federal Labor Department, in a 
telegram sent to the governor of Yucatan, re- 
ferred to the Planta Luz y Fuerza as a van- 
ished company,” implying that he did not ex- 
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pect it would ever again take charge of its company, but its capital is foreign, having been 
contributed entirely or almost entirely by 


ties, 
Prthe Planta Luz y Fuerza is a very small Cuban investors. 
ip 
Alabama 
Bids for Power Opened tion of the problem at Bessemer by a joint 


contract between the Birmingham Electric 
ne Birmingham Electric Company and Company, the Alabama Power Company, and 
Te Alabama Power Company recently the city of Bessemer must include completion 
proposed selling electricity to the city of Bes- of negotiations with Tarrant City. 
semer at the TVA’s delivered rates. And At a subsequent conference attended by 
while the city council studied the proposal Mayors Bryant, of Bessemer, TVA Power 
made by Thomas W. Martin, Alabama Power _ Division Chief Clark Forman, of Washington, 
Company president, and C. E. Oakes, Bir- and Birmingham Electric Company officials, 
mingham Electric Company president, Mayor it was proposed that the city of Birmingham 
Jap Bryant expressed his disapproval. : buy existing power facilities, contract for 
The proposal provided that as a starting TVA current, and serve the entire district. 
point for negotiations the two companies and The proposal, however, was rejected by City 
the city of Bessemer consider the following | Commission President James M. Jones, who 
terms: said the agreement already made between 
1. The Birmingham Electric Company will Birmingham Electric Company and the Ala- 
agree to sell to the city of Bessemer sufficient bama Power Company would give consumers 
electricity to supply city of Bessemer electric tates comparable with those planned by Bes- 
customers in the municipal boundaries at TVA _semer and Tarrant under TVA contracts. He 
delivered rates. further stated that he did not think the people 
2. If in any event the Birmingham Electric of Birmingham should be called upon to invest 
Company cannot fulfill its contract, then the $25,000,000 to get something that had already 
Alabama Power Company agrees to sell this been arranged for them. 
electricity to the city of Bessemer for the un- 


expired term of the proposed contract. “4: : 

3, The Alabama Power Company agrees to Utility Bill Passed 
buy: (a) The partially constructed 110,000- HE state legislature, on August 15th, 
volt transmission line, including right-of-way, passed a bill designed to avoid public 


from the government reservation at Bunters- duplication of private electric facilities, with 
ville to the Fulton Springs primary substa- only two dissenting votes in each chamber. 
tion; (b) the partially completed 110,000-volt This action of the Alabama legislators was 
primary substation, including the site at Ful- regarded as another indication of the waning 
ton Springs; (c) the 44,000-volt transmission power of the Federal government to dictate 
line, including the right-of-way from the Ful- public power policy to the states, in view of 
ton Springs substation to the city of Besse- an eleventh-hour telegram vainly sent by Fed- 
mer’s substation ; (d) the partially constructed eral Works Administrator Carmody to Gov- 
44,000-volt substation belonging to the city of  ernor Dixon, protesting against the passage of 
Bessemer. ; the bill. 

The Alabama Power Company will agree The new legislation will require municipali- 
to pay all debt charges involved in the con- ties desirous of entering into the power busi- 
struction of the properties, so that the bonds ness to make a reasonable offer (subject to 
issued for costs involved to the city of Besse- commission and court appeal) for the pur- 
mer will be met by the Alabama Power Com- chase of existing properties of private power 
pany. : companies before engaging in the building of 

4. The Birmingham Electric Company duplicate facilities. 
agrees to sell all of its 13.2 kv lines and four Cammeds's telegram threatened that if the 
13.2 kv substations located within the city bill were passed, “the result will be so con- 
limits of Bessemer to the city for $56,900. All fusing with respect to many projects on which 
other properties will be sold at $425,800 that the Federal government, through the Public 
are located in the city limits. The Birmingham Works Administration, has commitments in 
Electric Company and the Alabama Power _ the state that we may be forced to cancel many 
Company further agree that if the price is not of those commitments on Alabama projects 
satistactory they will submit to arbitration, because of the long and expensive litigation or 
or will agree to lease these properties to the _ because of the resulting uncertainty .. .” 
city of Bessemer. It may be recalled that Alabama was the 
_5. The proposal further states that negotia- only state which in 1935 enacted all 12 of the 
tions are being carried on with Tarrant Cityso so-called “Ickes bills,” to encourage public 
that their problem may be solved, and the solu- ownership and operation of electric utilities. 
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Arkansas 


Projects Get Lowered Rate 


| * dayne electrification expansion in the state 
was expected to increase considerably be- 
cause of new wholesale power rates from the 
Arkansas Power & Light Company, which 
will effect a savings to farm codperative power 
organizations of approximately 28.6 per cent 


a year. 


The new rates for wholesale power from the 


private utility will be from 8.7 mills to 9.1 


mills per kilowatt hour, compared with 1.23 
cents per kilowatt hour under the present rate. 
Rates to the old codperatives now operating in 
the state will be the same as those set up for 


newly created organizations. 
The commission said in a formal statement : 
“The new rates are available to all codpera- 


tives receiving energy on the interconnected 


transmission system of the Arkansas Power & 
Light Company. It should be of material as- 
sistance in the further development of rural 
electric lines in this state. 

“Up to the present time there has been a 
total of $4,500,000 allocated to rural line con- 
struction in Arkansas by the REA for lines 
which have been constructed or are in pro- 
cess of construction. Additional projects ap- 


proximating $2,000,000 in cost are about ready 
for additional allocation of funds by the 
REA.” 


Consider Municipal Gas Plant 


A PROPOSAL that the city of Benton acquire 
the distribution system of the Arkansas 
Louisiana Gas Company, serving patrons with 
natural gas for industrial, commercial, and 
domestic uses, was brought recently before 
the city council by one of the largest industrial 
consumers. A resolution was adopted by the 
council asking for collection of data concern- 
ing procedure for and the expediency of the 
proposal. It provided that the mayor appoint 
a committee for this purpose. 

The committee, the resolution said, “shall 
be empowered to make a thorough and com- 
plete investigation, to open negotiations and 
ascertain if possible the price at which the 
plant may be secured, either by agreement or 
condemnation, to ascertain the probable ex- 
pense other than the cost of the plant in ac- 
quiring the property, the conditions and cir- 
cumstances under which the bonds of the city 
may be issued and sold with which to finance 
the purchase.” 


¥ 


Indiana 


Considers Natural Gas Plea 


| grenemgeee to construct a distribution sys- 
tem and serve a suburban community of 
Terre Haute with natural gas was asked in a 
petition filed recently with the public service 
commission by the Frank M. Pierson Natural 
Gas Corporation. 

The first step would be a determination of 
a convenience and necessity for such service 
by the commission, to be followed with a 
petition to Vigo county commissioners for a 
permit or franchise to use certain public 
highways for the distribution system. 


The territory to be served is an uwnin- 
corporated community of approximately 300 
inhabitants in the southern part of Vigo 
county, about one mile from the corporate 
limits of Terre Haute. 

According to the petition, filed with the 
service commission, the Indiana Gas Utilities 
Company is the owner of a distribution sys- 
tem which now serves Terre Haute with a 
mixture of artificial and natural gas of 570 
British Thermal Units a cubic foot as com- 
pared to 1,000 B.T.U. of natural gas. Resi- 
dents of the community to be served have 
petitioned for gas of the 1,000 B.T.U. value. 


M ichigan 


Gas Petition Signed 


Ae 30,000 signatures have been 
obtained to initiatory petitions for the 
submission to the voters November 7th of two 
proposed amendments to the Detroit city 
charter providing for lower gas rates, Gor- 
don Saunders, secretary of the committee in 
charge of circulating the petitions, stated. 
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One of the petitions would provide a maxi- 
mum charge of 65 cents per 1,000 cubic feet 
of gas to any consumer in any gas franchise 
which may be submitted to the electors. 

The other would provide for a rental charge 
to any seller of gas not having a franchise of 
$100,000 a month for the use and occupation 
of the streets and alleys of the city. 

The Michigan Consolidated Gas Company 
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now operates on a day-to-day agreement 
which can be terminated at any time by the 
city. The purpose of submitting the proposed 
amendment requiring a $100,000 monthly 
rental from gas sellers not having a franchise, 
it was stated, was to force the Michigan Con- 
solidated Gas Company to seek a franchise. 
Asked why he had interested himself in 
the movement, Saunders said: : 
“My bill is $5.50 a month for cooking. 
Another reason is, that if we can get natural 
gas available in Michigan, now lying dormant, 
we will build up a big new industry and help 
every one of us. If the natural gas available 
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in Michigan fields were used now, it would 
mean a turnover of several millions a year, put 
more money in circulation, give farmers royal- 
ties for the gas found under their land, employ 
more people, and give the state an income from 
the severance tax. 

“The average price of natural gas in the 
United States is 58 cents for 1,000 cubic feet. 
Detroit consumers have to pay $1.66. Detroit, 
since natural gas was brought here from the 
Texas fields, pays the second highest price for 
gas in the United States. Under artificial gas, 
Detroit enjoyed one of the lowest gas rates 
in the country. 


Missouri 


Utility Drops Franchise Claim 


CCORDING to City Counselor Edgar H. Way- 
man, operation of street railway lines in 
St. Louis from now on probably will be under 
revocable permits issued by the Board of 
Public Service. This would mean the end of 
financial promotions and exploitations based 
on rights claimed under long-term franchises 
such as marked the history of the old United 
Railways Company. 

Wayman said he had been informed by 
banking interests which would control the 
St. Louis Public Service Company when the 
pending reorganization is completed that ap- 
plications would be filed soon for permits 
covering all the street car lines. These per- 
mits would replace franchises which the city 
be department contended expired last March 

th. 


The company heretofore had asserted that 
an underlying franchise extended all fran- 
chise rights until April, 1948, but Wayman 
said the reorganizers had expressed an in- 
tention to avoid controversy with the city 
and to depend on permits for further operat- 
ing rights. It was further declared that the 
Board of Public Service had authority to 
stipulate the terms under which the permits 
would be granted, and that undoubtedly it 
would require payments to the city in return 
for use of the streets. Comptroller Louis 
Nolte stated that these payments should at 
least equal the franchise taxes which up to 
now the company has paid. These taxes for 
the fiscal year ended last April were $228,718. 

The company’s bus lines operate under re- 
vocable permits requiring payment to the 
city of 3 per cent of gross receipts from fares 
in return for the right to use the streets. 


Montana 


Legal Barrier Cleared 


TS Montana Supreme Court removed one 
legal obstacle in the path of construction 
of a municipal gas system by the city of 
Havre, when it held that the Hill county dis- 
trict court acted properly in entering judg- 
ment for the city when the Montana-Dakota 
Utilities Company sought an injunction to 
prohibit construction of the city-operated 
system, 

Plans for the Havre municipal system were 
started in 1935 and the city decided to issue 
$90,000 worth of revenue bonds. The govern- 
ment, through the WPA, offered to grant the 
remaining $73,000. 

The utilities company, which now serves 
the community, sought to enjoin the city from 
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executing and delivering the revenue bonds 
and from carrying out the contracts for the 
construction of the gas distribution system. 
The suit was brought on the ground the 
project would result in unlawful competition 
with the utility, which now distributes in 
Havre gas obtained by pipe line from Blaine 
county. 

The Montana court ruled: 

“The Supreme Court of the United States 
has held that a utility holding a nonexclusive 
franchise is not subject to unlawful competi- 
tion by the action of the Federal government 
in making a loan and grant to a municipality 
for the purpose of constructing a competitive 
enterprise, if there is lawful authority for the 
municipality to go forward with the proj- 
ect. 
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Nebraska 


Plan for Private Power Purchase 


Aa Kjar, Lexington mayor and director 
of the Platte Valley Public Power and 
Irrigation District, disclosed a plan for 
acquisition of private utility properties by the 
power district in codperation with five cities 
in surrounding territory. 

Kjar said the Lexington city council had 
asked the power district to help close nego- 
tiations whereby the towns of Lexington, 
Overton, Elm Creek, Sumner, and Poconto 
would purchase the distribution systems of 
the Western Public Service Company. The 
power district, Kjar added, would acquire 
the Western public properties outside the 
towns and furnish the towns with power. 

Lexington has had the matter under con- 
sideration for some time, Kjar stated, but the 
severance charge—to compensate the private 
utility for loss of its town system—has been 
too high to permit completion of negotiations. 


He asserted Western Public Service had 
voiced a willingness to sell if the Platte Valley 
will take properties not wanted by the cities, 
All five towns have agreed to buy power from 
Platte Valley. Kjar estimated the power dis- 
trict would supply 4,000,000 kilowatt hours 
annually to the towns, of which half would be 
used by Lexington. 

It was also announced recently by President 
C. B. Fricke of the Loup River Public Power 
District that the other major hydro districts 
would seek to purchase properties of the 
Nebraska Power Company of Omaha rather 
than enter into a contract to sell power to the 
company. Fricke stated further: 

“We have reason to believe the Reconstruc- 
tion Finance Corporation may loan us the 
funds if the properties can be bought at the 
right figure, and if we should decide to do 
so it would be better to obtain funds from 
RFC rather than to sell bonds in the private 
market.” 


New York 


Announces Rate Cut 


Lo R. Maltbie, chairman of the state 
public service commission, announced 
early this month that as a result of the “suc- 
cessful termination” of negotiations with 
Alfred H. Schoellkopf and Floyd L. Carlisle, 
a reduction amounting to $1,000,000 annually 
would be made in the electric rates of the New 
York Power & Light Corporation, effective as 
soon as the revised schedules were prepared, 
approved by the commission and public. Mr. 
Schoellkopf and Mr. Carlisle are the chief 
executives of the utility company. 
Mr. Maltbie stated that the reduction agreed 
on could have been greater but for the com- 
pany’s largely increased burden of taxation. 


The reduction, he said, would permit the clos- 
ing of a rate case which had been pending 
before George R. Lunn, member of the com- 
mission, and in which a reduction of nearly 
$600,000 was made last January. 

The company serves a wide territory in 
eastern and northern New York. Observing 
that “this settlement is advantageous to the 
public in that consumers obtain at once a sub- 
stantial reduction without waiting for the 
completion of the rate case,” Mr. Maltbie 
noted that the new electric rates would be 
practically on the same level as those re- 
cently ordered by the commission for the 
Syracuse area of the Central New York 
Power Corporation in a case conducted by 
Commissioner Neal Brewster. 


North Carolina 


Housing Authority Receives 
Low Rate 


gt Mposs Carolina Power & Light Company 
was authorized by Chairman Stanley Win- 
borne of the state utilities commission to sell 
power to the Raleigh Housing Authority at a 
rate which would be “some lower than the 
commercial rate.” 
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The authority is planning to build two low- 
cost housing developments near Raleigh, one 
for whites and one for Negroes, and both are 
to house more than 200 families. : 

Winborne said the low rate was possible 
because the housing authority guaranteed to 
pay the bill and because the power would 
delivered at one point, thus saving the power 
company the cost of installing many meters 
and of checking them. 
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Ohio 


Rate Cut Delayed 


ttHouGH the new rates of the Cleveland 
A municipal light plant for its larger resi- 
dential customers would be higher than those 
proposed for the Cleveland Electric Illumi- 
nating Company in an ordinance recently be- 
fore the city council, the city-owned utility 
would be unable to make another cut until its 
$5,000,000 expansion program was carried out, 
Utilities Director Frank O. Wallene an- 
nounced, 
On presentation to the city council utilities 


committee of a comparison of the new munic- 
ipal rates, effective August 27th, with the re- 
duced rates the city probably will demand of 
the CEI, it was shown that the proposed CEI 
rates would be lower than the municipal rates 
for consumers using more than 100 kilowatt 
hours a month. Wallene stated: 

“IT don’t think we would need to worry 
about a situation like that because the great 
majority of our customers would still have 
smaller bills than they would pay for Illumi- 
nating Company service under the proposed 
rates.” 


Pennsylvania 


Gas Board Officers Elected 


HE 5-man gas commission set up under the 
3 po lease between Philadelphia and the 
United Gas Improvement Company held its 
organization meeting early this month. 
Councilman George Maxman was elected 
chairman and Fred J. Rutledge, operating vice 
president of UGI, was named secretary. The 
other members are Councilman Arthur P. 
Keegan, City Controller Robert C. White, and 
David Bortin, attorney appointed by the 
mayor. 

The new lease, superseding the 1926 agree- 
ment, became effective July 31st with the con- 
summation of the $41,000,000 loan on the 
rentals from the city-owned gas plant. 


Want Bus Statistics 


gp enaig on operations will be gathered 
from Pennsylvania motor carriers in order 
to form the basis for industrial and regulatory 
study and analysis in the future, according to 
a program which has lately been approved 
by the Pennsylvania Motor Truck Associ- 
ation. 

To this end the association recently decided 
to organize a statistical division, and retained 
a Philadelphia firm of accountants to handle 
details. D. M. Livingston, until recently a 
member of the Pennsylvania Public Utility 
Commission, is a member of the firm retained 
and will take charge of the program which 
has been proposed. 


Tennessee 


Board Names New Utility 


¢ bg] *emvaeae Electric Service” is the name 

of the new city-owned “company,” 
scheduled to begin serving 52,000 homes, busi- 
nesses, and industries on August 16th. The 
name came from the Electric Power Board of 
Nashville and went into general use when the 
Tennessee Electric Power Company passed 
out of existence. 

The Electric Power Board became the 
“board of directors” of the new company, 
which is made up of the old TEPCO em- 
ployees who are doing the actual “operating 
work,” such as rendering service to the 
home when a fuse is blown out, reading 
meters, bookkeeping, maintaining the wires 
and poles, and all such service. 

At first, the Electric Power Board an- 
nounced that the Nashville Electric Service on 
the first day of operations would begin a pro- 
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gram of intensive codperative assistance to 
help all Nashville appliance dealers in their 
sale of TVA current-consuming devices, in 
conjunction with an appliance department of 
its own. 

This plan, however, was abandoned after 
a protest meeting of representatives of lead- 
ing Nashville firms, at which members of the 
power board were present. The present plan 
of the company is to maintain its “sales pro- 
motion” organization for codperative work 
with city electrical appliance dealers, although 
“actual sales” will not be conducted. 


New Electric Rates Listed 


HE Nashville Power Board, through its 
chairman, W. C. Baird, announced for the 
first time scheduled rates which would apply 
to the three classes of consumers to be served 
by the Nashville Power Board, residential, 
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commercial, and industrial. Mr. Baird stated: 

“The Power Board believes that the Nash- 
ville public will welcome the news of $1,365,- 
322 in estimated savings which will be given to 
them as a result of distributing TVA power 
here during the first year alone.” 

According to the statement, residences will 
get the greater part of the savings, with a 37 
per cent cut under present costs. Customers 
classified as commercial users will receive 35 
per cent of the total savings, and industrial 
will get 28 per cent. 

In revealing the schedule of rates, the board 
stated that a 15 per cent surcharge would be 
charged during the developmental period of 
operations. However, in a letter to the board 
from TVA headquarters at Knoxville, Vice 
Chairman David E. Lilienthal of the TVA de- 
clared that the charge “is not a sound electric 
policy” and was approved by the TVA only 
“upon the insistence of your board.” Continu- 
ing, he stated, “We are convinced it will work 
against rather than for the soundest financial 
results.” Leon Jourolmon, Jr., member of the 
state utilities commission, also made a state- 
ment that the surcharges “are certainly un- 
necessary, and it would be a serious mistake to 
load the TVA domestic rates with surcharges 
in Nashville.” 

In defense of the application of the sur- 
charge, Chairman W. C. Baird declared that it 
would enable the city to save $57,000 annually 
in interest payments. He explained the saving 
was based on a comparison of the Nashville 
and Chattanooga power systems. The Chat- 
tanooga Power Board does not plan to apply 
the surcharge. Over a 20-year retirement 
period, Baird asserted, Nashville would pay 
$6,630,475 less interest on $15,000,000 worth of 
bonds than Chattanooga will on its $13,200,000 
bond issue. He said: 

“Tt will be necessary to spend approximately 
$2,000,000 for rehabilitation of the system. We 
felt that it was better business to issue bonds 
for $15,000,000 and pay for the rehabilitation 
as we go along rather than to issue $17,000,- 
000 in bonds in the first place.” 


Utility Tax Replacement Urged 


No. for continuing or replacing taxes 
paid by private utility companies which 


are now becoming governmental agencies re- 
mains “one of the large problems” confronting 
the state administration, the final of a series 
of Tennessee Taxpayers’ Association reports 
emphasized recently. The report said: 

“The gravity of this problem, involving a 
continuation of $1,080,000 in annual taxes to 
the state, $1,027,000 to municipalities, and $1,- 
427,000 to counties, was pointed out to the 1939 
legislature by the retiring commissioner of 
finance and taxation, as well as in full detail in 
a report by the association. 

“Toward the end of 1938, the urgent neces- 
sity for official action to replace or to continue 
the taxes being paid by those electric utilities 
in process of sale to governmental agencies 
was presented by the retiring commissioner of 
finance and taxation in his official report. A 
recommendation was included that this prob- 
lem receive the earnest attention of the 1929 
legislature. 

“Tennessee Taxpayers’ Association, in its re- 
search report No. 40, presented to the incom- 
ing governor and legislature on February 24, 
1939, scheduled the $3,500,000 threatened tax 
losses of state, county, and municipal govern- 
ment unless governmental producers, trans- 
mitters, and distributors of electricity were 
required to continue the tax payments of those 
private utilities which they acquired. The as- 
sociation urged that prompt action be taken 
for assuring a continuation of these taxes. A 
bill designed to continue $500,000 or about half 
of the state’s $1,080,000 of electric utility 
taxes was prepared by the administration, in- 
troduced, but soon withdrawn. The legislature 
adjourned on March 11th without taking any 
remedial action, despite the yearly loss of $1,- 
080,000 confronting the state, another of $1,- 
027,000 facing municipalities, and despite the 
fact that a number of counties were thus left 
threatened with disaster through the impend- 
ing loss of revenues aggregating $1,427,000 a 
year. ...In June, Governor Cooper appointed 
a commission to aid in the solution of this 
serious problem.” 

The association commended the legislature 
for having completed its session in sixty-eight 
days, holding the cost of the session to $157,- 
213, “making it one of the six lowest-cost 
legislatures held in the last twenty-eight 
years.” 


Utah 


Sues to Halt Power Plant 


A the same time the Provo city commission 
opened bids for construction of a build- 
ing to house its proposed municipal power 
plant, court action was instituted seeking to 
prevent the construction. The court action was 
filed by George W. Worthen, attorney for a 
group of Provo citizens, asking an injunction 
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to restrain city officials from expending any 
funds derived from the sale of $850,000 in 
revenue bonds, except for buying back the 


bonds. It was an amended complaint, seeking 


to overcome deficiencies which resulted in 
dismissal of an earlier suit. Several days later, 
similar action was taken by Utilities Power & 
Light Company, serving Provo. 

The commission accompanied its bid open- 
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ing with passage of two resolutions and an 
ordinance. The first resolution and ordinance 
ratified acts of Mayor Mark Anderson and 
City Recorder I. G, Bench in issuing and de- 
livering the $850,000 in bonds to John Nuveen 
& Co, Chicago bond brokers. The second 
resolution rescinded a resolution of June 29th, 
which had accepted a proposal by the Nuveen 
Company to refinance the bonds. 

The ordinance passed contained an emer- 
gency clause, stating that construction must 
begin at once so that the city may have elec- 
tric power when the Utah Power & Light 
Company franchise expires January 27th. 

The suit filed by Mr. Worthen asked that 
the city officials be ordered to show cause why 
they should not be required to repurchase and 
destroy the bonds and why Mayor Anderson 


and City Commissioners J. P. McGuire and 
Jesse Haws should not be held personally 
liable for expenditures made from funds de- 
rived from the bond sale. The use of public 
money either in payment of the bonds or in 
defense of the suits would be to the injury 
of the city, the plaintiffs, and all other tax- 
payers and citizens, the suit concluded. 

After the case had been argued before Dis- 
trict Judge Dallas H. Young for several days, 
the court holding that the mere allegation of 
injury to the credit and good name of Provo 
city was not sufficient cause for an injunction 
to be issued, an answer and demurrer, con- 
stituting an amended complaint, were filed by 
legal counsel for the citizens’ group. Hearings 
on the amended complaint were to be held late 
this month. 


Washington 


Rate Reduction Approved 


f Sey Seattle city council recently approved 
a City Light rate reduction, as recom- 
mended by the public utilities committee pur- 
suant to the rate-cut schedule proposed by 
City Light Superintendent Eugene R. Hoff- 
man. Savings to customers of City Light, 
Hoffman said, would total more than $200,000 
a year. 

Effective September Ist, the new low rates 
would actually apply to a great portion of 


consumption of electricity in Seattle homes 
during August, the executive pointed out. The 
rate schedule follows: 44 cents for the first 
40 kilowatt hours; 2 cents for the next 180 
kilowatt hours; # cent for each kilowatt hour 
thereafter. 

The effect of the new low rates in speeding 
the electrical modernization of Seattle homes 
was early made apparent in the greatly in- 
creased volume of inquiries about electric 
water heating, ranges, and refrigerators, it 
was stated. 


Wisconsin 


Co-op Declines Rate Offer 


IRECTORS of the Tri-State power codpera- 
tive, an REA-financed group which plans 
to build a steam generating plant near Genoa 
on the Mississippi river, voted unanimously 
to reject a “surprise” rate offer by three pri- 
vate utilities and to proceed with construction 
plans for their own generating system, it was 
announced by Floyd E. Wheeler, Madison at- 
torney for the cooperative. 

The Tri-State co-op has been allotted $1,- 
500,000 for the construction of a steam plant 
and transmission lines to supply wholesale 
electricity to three REA projects in Iowa, two 
in Minnesota, and five Wisconsin REA proj- 
ects in Grant and Monroe counties. It may 
also serve a co-op in Adams and Marquette 
counties, 

Representatives of the Northern States 

‘ower Company, the Interstate Power Com- 
pany, and the Wisconsin Power & Light Com- 
pany proposed to supply wholesale electricity 
for a maximum rate of 14 cents per kilowatt 
hour over a 5-year period to REA distribu- 
tion co-ops comprising Tri-State, with the 
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possibility of slightly lower rates when load 
factor exceeded 35 per cent. 


REA Aid Plan Signed 


A NEW $15,000-a-year unit in the state de- 
partment of agriculture will be established 
to promote rural electrification, under a bill 
which was signed early in August by Governor 


eil. 

The bill, first introduced in the assembly by 
Assemblymen Vernon Thomson, Richland 
Center, Guy Benson, Spooner, David Hammer- 
gren, Cochrane, and Walter Cook, Unity, all 
Republicans, sets up a Wisconsin Rural 
Electrification Codrdination Division to digest 
and disseminate information on rural electri- 
fication. 

The division also is to codperate with the 
Federal government codperative associations 
and private and municipal utilities in rural 
electrification. An immediate grant of $5,000 
was mae and starting with the present fiscal 
year $15,000 annually will be set aside for 
operation of the Rural Electrification Co- 
Ordination Division. 
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The Latest 
Utility Rulings 


Natural Gas Extension Authorized into 
Competitive Territory 


HE Federal Power Commission au- 

thorized a natural gas company to 
construct and operate facilities for trans- 
portation of natural gas from fields in 
Louisiana to a market in Arkansas for 
service to industrial consumers, notwith- 
standing the fact that another company 
was serving in that territory. The pro- 
posal of the new company was limited to 
a small percentage of the territory 
served by the existing company, and it 
appeared that the applicant could eco- 
nomically furnish gas to the territory at 
a wholesale rate lower than present 
charges for equivalent service. This, said 
the commission, indicated that present 
rates might be excessive. 

Commissioner Manly, in a dissenting 
opinion, said that if certificates are to be 
issued which will permit a new company 
to come into territory now being served 
and take over industrial customers con- 
suming large quantities of gas on high 
load factors, the interests of residential 
and commercial customers may be ad- 
versely affected and effective state regu- 
lation may be rendered difficult, if not 
impossible. He quoted from an opinion 
of the Pennsylvania commission in In- 
corporators of Service Gas Co. v. Public 
Service Commission of Pennsylvania, 
15 P.U.R.(N.S.) 202, where such a pro- 
posal had been disapproved. 

While it might be true, said the com- 


e 


missioner, that the loss of load and reve- 
nue from the particular industrial con- 
sumers now proposed to be served might 
not seriously affect the system revenues 
of the present company, there was noth- 
ing to restrain the new company from 
taking on additional customers in this 
territory. In fact, he pointed out, § 7(c) 
of the Natural Gas Act specifically pro- 
vides that a natural gas company already 
serving a market may enlarge or extend 
its facilities for the purpose of supplying 
increased market demands. 

Since there was no sale of natural gas 
for resale involved in this case, but the 
principal customer to be served was a 
cement company selling its product ad- 
mittedly at a fixed price, Commissioner 
Manly believed that the matter did not 
come within the limits of the statutory 
direction that the commission should 
give due consideration to the applicant’s 
ability to render and maintain adequate 
service at rates lower than those pre- 
vailing in the territory to be served, it 
being the intention of Congress that nat- 
ural gas should be sold in interstate com- 
merce for resale for ultimate public con- 
sumption for domestic, commercial, in- 
dustrial, or any other use at the lowest 
possible reasonable rate consistent with 
the maintenance of adequate service. Re 
Louisiana-Nevada Transit Co. (Docket 
No. G-122). 


Gas Company Fails to Show That Commission 
Rate Order Is Unreasonable 


Oz who attacks a rate fixed by a 
state commission must prove by 
clear and satisfactory evidence which 


leaves no reasonable doubt in the judicial 
mind that the rate is unjust and unrea- 
sonable. This is the substance of a de- 
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cision by the Texas court of civil appeals 
in a case Where a commission rate order 
was sustained. 

A lower court had reversed the com- 
mission’s order and granted an injunc- 
tion. The court of civil appeals had re- 
versed the lower court, and the United 
States Supreme Court in turn had held 
that the state appellate court had errone- 
ously ruled that the utility company did 
not sustain the burden of segregating in- 
terstate and intrastate property and busi- 
ness. The appellate court held at the 
outset that, after remand by the United 
States Supreme Court, it was free to re- 
view the entire evidence bearing upon 
the over-all or unsegregated property 
and business. Upon such review it could 
reverse the lower court’s judgment and 
render judgment sustaining the validity 
of the order, or it could reverse that 
judgment and remand the cause for an- 
other trial on account of errors of prac- 
tice, or it could affirm the judgment of 
the lower court according as the evidence 
and law and justice might require. 

The appellate court disapproved the 
trial court’s practice in submitting cer- 
tain questions to the jury, holding that 
the court itself should have passed upon 
various questions as questions of law. 
Other errors by the trial court were also 
found. 

Exclusion by the trial court of the 
findings and conclusions of the commis- 
sion and the testimony upon which they 
were based was criticized. It was said 
that the legislature intended that these 
should be considered on the court re- 
view because the legislature directed the 
court to attach great verity to them. Con- 


clusions reached by the commission 
within its delegated power and authority, 
said the court, cannot be disturbed by 
the courts when they are based upon 
substantial evidence. 

In determining the going value of the 
company’s property, it was held, the 
commission might appropriately take 
into consideration the fact that the prop- 
erty subject to the rate order was only 
a part of the larger integrated operating 
enterprise. The commission had made a 
“liberal allowance” in the rate base for 
items which, as stated by the court, are 
usually considered in going concern 
value. 

Such items included “undistrib- 
uted intangibles” such as executive, 
legal, accounting, treasury, land, geo- 
logical, purchasing, engineering, super- 
vision, taxes, and interest, as well as 
preliminary and organization expense 
and working capital. These were in ad- 
dition to structural overheads such as 
field supervision, omissions and con- 
tingencies, and stores expense. Addi- 
tional allowances had been made in op- 
erating expenses for cost of securing 
new business, advertising expense, and 
cost of developing gas supply. 

The facts relating to other items in 
the rate base, such as property not used 
and useful, material prices, excavation 
costs, gas reserves, revenues, and de- 
preciation, were discussed at length. A 
city gate rate of 32 cents per thousand 
cubic feet as fixed by the commission 
was declared to be just, reasonable, non- 
confiscatory, and valid in every particu- 
lar. State et al. v. Lone Star Gas Co. 
129 S. W. (2d) 1164. 
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Company Cooperation in Sale of 
Refrigerators Does Not Involve Discrimination 


Berane by an ice and fuel com- 
pany against the activities of a gas 
and electric company engaged in a co- 
Operative campaign for the sale of gas 
and electric refrigerators was dismissed 
by the New York commission on the 
ground that the utility company’s prac- 
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tices did not constitute a rebate from the 
scheduled rates of the company and that 
there was no undue discrimination 
among the consumers of the company. 

The codperative campaign provided 
for sales by dealers, allowances for 
turned-in nonmechanical refrigerators, 
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contributions by the utility company to- 
ward such allowances, collection of old 
refrigerators by the company, and ad- 
vertising and promotion at company ex- 
pense. The plan also provided for 
arrangements with a bank to carry instal- 
ment contracts and for the utility com- 
pany to carry some of these contracts. 
Moreover, the utility company was re- 
quired to indemnify the manufacturer, 
distributor, or dealer against losses on all 
orders taken by utility employees result- 
ing from any default on the part of the 
purchaser of the refrigerator. The com- 
pany also assumed the duty of repossess- 
ing new refrigerators upon default in 
the terms of conditional sales contracts. 
Complaint was made that this plan 
resulted in discrimination against cus- 
tomers of the utility company who did 
not desire to trade in old refrigerators 
and take advantage of the offer of ex- 
change. The complaint also charged that 
the plan resulted in rebates, or a reduc- 
tion in rates, for electricity used by con- 
sumers taking advantage of the plan. 
Commissioner Van Namee, speaking 
for the commission, referred to the fact 
that the offer of exchange was open to 
all customers using nonmechanical re- 
frigerators and that the discount or al- 


lowance on the old refrigerators would 
not apply on bills for electricity, Aj] 
would pay the same price for current, 
No undue discrimination was found to 
exist. 

It was said that if the text of the ad- 
vertisements or other practices used in 
the promotion of the sales campaign con- 
stituted unfair trade practices, the pub- 
lic service commission was not the prop- 
er tribunal in which to try such issue, 

Moreover, the commission, it was 
held, has no power to regulate the sale 
price of refrigerators, and, said the com- 
missioner : 

The sale of such refrigerators is not a 
duty imposed upon the company and no 
power has been conferred by the legislature 
upon the commission to regulate an under- 
taking by a company who engages in such 
business. Unless the acts of the company in 
respect to its appliance business affect the 
performance of its duties imposed by law 
and which the commission has power to 
regulate, the commission is not authorized 
to interfere with the acts and practices of 
the company in that regard. No claim is made 
here that by reason of the present cam- 
paign the company cannot and does not 
perform the duties imposed upon it by law. 


City Ice & Fuel Co. v. Consolidated Edi- 


son Co. of New York, Inc. (Case No. 
9885). 
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Special Rate to State Housing Authority 


fe Bier Pennsylvania commission 
granted a petition by an electric 
company for authority to extend its mu- 
nicipal power service classification to 
public bodies organized under the Penn- 
sylvania Housing Authority Law. The 
commission found that there would be 
no increases in rates under the proposal, 
that the rate would be compensatory, 
that energy would be delivered at a 
single point at high voltage, and that the 
customer must take large quantities of 
energy to secure the lower rate. The 
commission said : 
The economies effected by the type of 
service proposed, the large purchases of 


energy, and the nature of the bodies to be 
served warrant the special reduced rate. The 
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latter will be made available generally to 
bodies meeting the classification require- 
ments. 


Commissioner Buchanan, in a con- 
curring opinion, said that the question 
before the commission was whether 
there was discrimination in permitting 
wholesale rates to be passed to and col- 
lected from tenants as part of the rent 
charge. He expressed the view that the 
decision of the commission allowing the 
new rates to go into effect seemed to be 
influenced to some extent by the social 
aspects of the low-cost housing develop- 
ment and slum clearance involved. With 
this reason he disagreed. He held, how- 
ever, that there was no discrimination: 
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The energy charges to the authority are 
to be distributed among the 400 family units 
upon a pro rata basis as part of the rent. 
There will be no submetering and the alloca- 
tion to each unit apparently will be on the 
basis of 1/400th of the cost. Such use is 
similar to that which exists in every indus- 
trial plant. There, after the purchase of the 
energy at the transformer, it is distributed 
to every unit of the manufacturing plant 
and what becomes of that energy concerns 
no person other than the manufacturer, un- 
less there be a resale of it to another party or 
parties. So long as it remains within the 
industrial plant, it is used in the manufac- 
ture of the particular article there produced 
and the energy only reappears as an item of 
cost of production which is paid by the 
manufacturers’ customer. 


HE supreme court of Michigan af- 

firmed an order of the commission 
determining that it had jurisdiction to 
investigate and establish gas rates on the 
ground that after expiration of a fran- 
chise, where no contract exists with the 
municipality, a consumer has the right 
to petition the commission to fix reason- 
able rates. A consent decree was ineffec- 
tive to deprive the commission of juris- 
diction. 

In a rate controversy between a city 
and a gas company, a consent decree con- 
taining an agreement between the parties 
provided that the utility company should 
promulgate an initial schedule of rates. 
The court said that the primary ques- 
tion to be determined was whether the 
agreement tended to deprive the com- 
mission of jurisdiction to investigate and 
establish rates. 

The court held that if there were a 
valid agreement or franchise fixing 
rates, the commission would have no 
power to change or alter them, since 
rates fixed by agreement are not subject 
to control of the commission. It was 
further stated that under the constitu- 
tional provision requiring a utility to ob- 
tain a city’s consent to use its streets, a 
city has power to fix reasonable rates as 
a condition to such use. The consent de- 
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So it is with the instant case. The Hous- 
ing Authority like the manufacturer buys 
the energy at the transformer, distributes 
it to the various units of the authority, and 
charges the cost of it to its customers or 
tenants. 

The principle is one that will become more 
prevalent and should be encouraged. It is 
not difficult to visualize power companies’ 
becoming only wholesalers of electric energy 
to municipal and private consumers. That 
the instant case should be tabbed as a “so- 
cial” problem or necessity seems to me to 
be aside from the point. To recognize a 
logical development of the electric power 
business fits better the picture presented. 


Re Metropolitan Edison Co. (Special 
Permission No. 19395). 


e 


Consent Decree Not a Bar to Commission 
Jurisdiction After Franchise Expires 


cree was held to be a franchise, but the 
court held it void. The court said: 


The decree was, in effect, an agreement 
between the city and the gas company for 
the use of the streets of the city in furnish- 
ing gas to consumers and collecting charges 
therefor. Such franchise, not being revoca- 
ble at the will of the city, was void for fail- 
ure to comply with the constitutional pro- 
visions which require a three-fifths vote of 
the electors of the municipality to empower 
the city to make such a contract and fran- 
chise. 

On other grounds it can also be said that 
there is in existence no contract between the 
parties fixing rates. The consent decree pro- 
vided that the gas company was to promul- 
gate the initial schedule of rates and that it 
should receive a certain base earning per 
year; that any earnings, over and above 
such base earnings, were to be shared in 
certain proportions between the gas company 
and its customers. The decree, which may 
be said to contain the agreement between the 
city and the company, as is explicitly con- 
tended by counsel for the city, made no pro- 
vision as to rates. 


In a rate controversy between a city 
and gas company, the court held that it 
had no jurisdiction to fix rates, but that 
the consent decree containing the agree- 
ment between the city and gas company 
providing that the company should pro- 
mulgate an initial schedule of rates and 
that any term of the decree could be 
modified or terminated by the court, on 
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application of either party, did not pre- 
clude the commission from taking juris- 
diction of consumers’ petition to investi- 
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gate and establish reasonable rates, Cit 
of Detroit v. Public Utilities Commi 
sion, 286 N. W. 368. 


y 


e 


Federal Commission 


Lacks Power to Ratify 


Unauthorized Sale 


Bh Bes Federal Power Commission, 
after asserting its jurisdiction over 
a transfer of the “whole of the facilities” 
of a public utility company subject to its 
jurisdiction regardless of the question 
whether the value would be in excess of 
$50,000, held that it did not have power 
to ratify a sale which had been effected 
without first securing commission ap- 
proval. 

The commission decided to follow the 
course pursued by the California com- 
mission in Re Delta Warehouse Co. 
P.U.R. 1930A, 255, stating: 


There that commission, recognizing its 
want of authority under the California stat- 
ute to approve or ratify a transaction after 
the event, took the course of approving the 
transaction for which authorization was 
sought tf the parties should subsequently ef- 
fectuate it by execution of new instruments. 
In other words, that commission approved, 
not the transaction which the parties had 
previously purported to consummate, but 
a transaction in all other respects identical 
with that described, but subsequently to be 
effectuated. The present applicants have 
offered, through their counsel, as set forth 


in their brief, to follow the same course. 
Under these circumstances we find it un- 
necessary to consider the differences in the 
wording of the California statute and the 
Federal Power Act, or the question whether, 
under the latter, the purported transaction 
was void or merely voidable. 


Discussing the intent of the applicable 
sections of the Federal Power Act, the 
commission said that an order under 
the statute meant an order authorizing 
or approving a proposed transaction be- 
fore its consummation. The statute pro- 
vides that no public utility shall dispose 
of or merge certain facilities “without 
first having secured an order of the 
commission authorizing it to do so.” The 
characterization of the order which the 
commission might enter as one “first 
secured” was said to be plain and un- 
ambiguous. The congressional intent, 
said the commission, was to “prevent” 
transfers or consolidations contrary to 
public interest. Re Oklahoma Gas & 
Electric Co. et al. (Opinion No. 38, 
Docket No. IT-5486). 


7 


Other Important Rulings 


LTHOUGH the court of appeals for the 
District of Columbia upheld the 
FCC in a recent appeal from a radio 
broadcast license decision, the court re- 
buked the commission’s policy of en- 
couraging undue competition among 
broadcasters. The case involved an ap- 
peal by a Massachusetts broadcaster 
from a commission decision granting an- 
other broadcaster near Boston the right 
to operate a more powerful station. The 
appeal was dismissed. However, the 
FCC had challenged the power of the 
court to hear the appeal, contending that 
such procedure was not contemplated by 
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the Communications Act. The court’s 
opinion, written by Associate Justice 
Miller, pointed out that the FCC “at- 
tempts to support its position by arguing 
that one of the chief concerns of Con- 
gress, as evidenced by the reports and 
debates, was to guard against monop- 
olies.” But, the court said, “it is diffi- 
cult to understand how this result could 
be achieved by deliberately or carelessly 
licensing so many new competing sta- 
tions as to destroy already existing ones, 
and possibly the newly created ones as 
well.” The court added that “the method 
of uncontrolled competition argued for 
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by the commission in the present case is 
in fact one way of creating monopolies.” 
Yankee Network, Inc. v. Federal Com- 
munications Commission, decided Au- 
gust 14, 1939. 


The Wisconsin commission held that 
a customer cannot insist upon telephone 
service by means of a line in a particular 
location, the use of which may involve 
the utility company in litigation and dis- 
pute, when another location not attended 
by such objection is available for use. 
Caley v. Farmers Telephone Co. (2-U- 
1469). 


The North Dakota commission held 
that it does not have jurisdiction over 
motor carrier operations where the ve- 
hicle is rented without the services of a 
driver. Re John R. Bryan et al. (Case 
No. S-661). 


The Pennsylvania commission held 
that a foreign contract carrier seeking to 
do business as an interstate contract car- 
rier need secure only a certificate of au- 
thority from the department of state, 
but if it desires to operate as an intra- 
state contract carrier in Pennsylvania, it 
must obtain in addition to such a certifi- 
cate a permit from the commission ap- 
proving such operation. Re Eastern 
Contract Haulers, Inc. (Application 
Docket No. 40970). 


The Colorado commission held that 
a decrease in employment alone will not 
justify the denial of a petition to discon- 
tinue Sunday railway service to a cer- 
tain town, or an order to restore daily 
service to the town. Re Thompson, Trus- 
tee of Missouri Pacific Railroad Co. (I. 
& S. Docket No. 229, Decision No. 
13625). 


The Pennsylvania commission held 
that contracts between parties involved 
with respect to the maintenance of a 
bridge carrying a highway across rail- 
road tracks are not binding upon the 


commission in allocating the costs 
thereof, since every such agreement is 
entered into subject to the lawful exer- 
cise of the police power of the state. 
Pittsburgh v. Pittsburgh, Cincinnati, 
Chicago & St. Louis R. Co. (Complaint 
Docket No. 12558). 


The Arizona commission revoked the 
operating authority of an interstate 
motor carrier for failure to file a report 
and pay the tax due the highway depart- 
ment in accordance with law, the com- 
mission stating that such failure and re- 
fusal in itself constitutes an abandon- 
ment of the rights and privileges which 
had been granted to such motor carrier. 
Re Morrow Transportation Co. (Docket 
No. 6359-A-4335, Decision No. 10591). 


The Wisconsin commission, although 
authorizing discontinuance of railroad 
agency service at certain stations, dis- 
agreed with a contention that passenger 
earnings at the station should not be con- 
sidered in determining the necessity of 
maintaining an agent. The commission 
said that one of an agent’s duties is to 
be present upon the arrival and de- 
parture of trains, and even if fares are 
not paid at a local station, the agent is 
the representative of the company in the 
community and his relationship with the 
local public contributes something to the 
conduct of a local office. Re The Mil- 
waukee Electric Railway & Transport 
Co. (2-SR-976). 


The Pennsylvania commission, in re- 
fusing authority to discontinue pas- 
senger train service, said it is well settled 
that where public necessity and conven- 
ience is met by a particular service the 
mere fact that that service is conducted 
at a loss will not justify the carrier in 
discontinuing it or justify the commis- 
sion in approving its discontinuance un- 
less such loss places an undue burden 
upon the general service of the carrier. 
Re The Monongahela Railway Co. (Ap- 
plication Docket No. 54080). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Appendix 


Important addresses on questions of public interest 
delivered at the annual convention of the Section 
of Public Utility Law of the American Bar Asso- 
ciation at San Francisco, Cal., July 10-14, 1939 





The Lawyer, Regulation, and 


Government Competition 


By HAROLD J. 


HE Section of Public Utility Law 

was organized in 1917 and has 
grown in interest and importance. This 
is, therefore, the 22nd meeting, and I 
believe this section was one of the 
first sections of the American Bar 
Association. Its objectives—bringing to- 
gether for better acquaintance those 
members of the bar who are interested 
in the law governing public services un- 
der private or public operation and 
furthering the public interest as the 
prime factor in the development of the 
law of public utilities—have been carried 
on this year by the uniform codperation 
of our members and officers. At this 
meeting I wish to express my personal 
appreciation to the other officers, mem- 
bers of the council, and committee mem- 
bers for their very prompt, cordial, and 
valuable support. 

I am sure you will all appreciate when 
you read these reports the very fine per- 
formance the committees have engaged 
in this year. I guarantee in advance that 
all of you will get benefit from the meet- 
ings and the discussions which will fol- 
low if you will attend and participate 
in the discussions. 

Although wide differences of view- 
point have been asserted frequently in 
these meetings, they have crystallized 
into constructive results, and our section 
has enjoyed the respect and confidence 


*Of the New York Bar, Chairman of 
Section of Public Utility Law. 
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GALLAGHER * 


of attorneys representing every phase of 
public utility law. 

Of course, we have not reached the 
goal of this section, and this is not a 
valedictory. Indeed, it may be said that, 
with the current advancement of busi- 
ness as declared by statute to be affected 
by public interest, we can have new 
utilities for which there will be laws and 
of which there shall be regulation. 

The report of our standing committee 
takes cognizance of this in its report sub- 
mitted to this meeting when it states that, 
while for the purposes of the report it 
has accepted public utility law as a 
shorthand reference to regulation of elec- 
tric, gas, water carrier, and communica- 
tion companies, it is conscious that the 
former boundaries are becoming mid- 
town streets and the suburbs are not 
walled. 


HEN laws are enacted, wisely or 

unwisely, to control the production 
and marketing of commodities for neces- 
sary use or consumption by great num- 
bers of people, is that not regulation? 
When stockyards, cotton seed oil mills, 
and ice plants, for example, are de- 
clared by statute to be public utilities, 
may we not expect that the bakeries, the 
dairies, and other similar industries may 
be brought into the field? Is there any 
limit to the regulation which may fol- 
low once it is accepted that such busi- 
nesses are the proper subject for gov- 
ernmental regulation? 
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There are those who say that further 
extensions are justified, and even in- 
evitable, under the democratic principle, 
which gains momentum under the stress 
of economic expansion said to be neces- 
sary to meet new conditions which arise 
from the spread of education, the de- 
velopment of great centers of popula- 
tion, the growth of community life, and 
the very achievements of the public 
utilities which have brought comfort and 
blessings to millions of humanity in a 
progressive nation. Be that as it may, 
and whether we like it or not, we are con- 
fronted today with a crusade for greater 
and greater governmental control and 
regulation of many businesses heretofore 
considered and indeed heretofore deter- 
mined by the courts to be strictly of 
a private character and not subject to 
governmental control. 


HIS crusade presents a challenge to 

the Section of Public Utility Law. 
The force of public opinion, as never be- 
fore, moulds the success or failure of 
free institutions and laws still come from 
custom and public clamor. 

Left free, privately owned service 
companies could meet every demand for 
increased facilities at unprecedentedly 
low cost, but the penalties caused by the 
overenthusiasm of intrepid pioneers in 
the cause of public utility service, and the 
short-sightedness of others, coupled with 
the disaster of a profound depression, 
have been visited on every type of pri- 
vately operated utility. 

And with what effects? Costly dupli- 
cation of sources in the light and power 
feld, unnecessary competition in trans- 
portation, overwhelming loss of invest- 
ments, excessive taxation, and drastic 
reduction in the employment of thou- 
sands who have spent their lives in 
highly skilled occupations, all have had 
rious influence on the unbalanced 
economy and are detrimental to recovery. 

More serious than the immediate ef- 
fects is the destruction of the incentive 
of private citizens to achieve. It would 
be a costly blow to American ideals to 
take away the imagination of the crea- 
tive, and stifle invention by closing the 
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door of reward, especially when the 

maximum benefit from such a restrictive 

policy is so limited that the net effect 

is harmful to the greater number of peo- 
le. 

Although the principal interest in the 
work of this section has been taken by 
lawyers who represent privately operated 
utilities owned by the investing public, 
those who are counsel for the various 
government-owned and- operated utilities 
are highly valued members, and their 
active participation in the work is 
earnestly sought. 


HE comparatively recent develop- 

ment of government-financed or 
subsidized competitors with privately 
operated companies has presented new 
problems both of economics and of law, 
and lawyers who represent publicly 
owned utilities are an integral part of 
the section and their problems are none 
the less important. 

If dawn is breaking on a new era 
in American life, we may be certain that 
public utility law is due for its share of 
embellishment. Is the future of public 
utility services in the light, power, com- 
munications and transportation fields to 
be judged by the past? Are the old mis- 
takes and misunderstandings to continue 
to penalize? Yes, unless persons respon- 
sible for making clear the aims and pur- 
poses of those who serve the public en 
masse, courageously and _ intelligently 
face the problem, reéstablish faith in 
private ownership of utilities, prove the 
evils of excessive regulation, establish 
the essential character of public service, 
regain the confidence of the country, and 
merit the trust of the people themselves. 
All of these things are possible. The cap- 
stone of public opinion is confidence, and 
confidence rises from faith and works. 

Loyalty, generosity, and patriotism are 
admired virtues but they often are found 
in the most corrupt of people. Only the 
courageous recognition by the client that 
public service also is a public trust, and 
the high mental integrity of the Bench 
and Bar will bring peace to the public 
utility world. In a land where the right 
of private property exists and the grant 
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of monopolistic powers is permitted, 
freedom and democracy cannot survive 
unless the leaders are honest, intellectual- 
ly as well as financially. 


HE lawyer can do much to preserve 

the system of individualism as 
against collectivism, and to save the 
rights of his clients from confiscation. 
While we of the Bar strive to move for- 
ward with the march of time, we yearn 
for the return of the old days when the 
client consulted his lawyer and took his 
advice. For the well-being of the client 
and the progress of society, the true 
lawyer must lead, not follow. Whether 
the lawyer is counsel for a private or a 
public client, his position as an official of 
the court, in the true administration of 
justice, demands that he give his pro- 
fessional opinions on matters of law 
based only on his own conscience, his 
study of the law, and the facts. There 
may be some significance in the recent 
rules adopted by the Federal Depart- 
ment of Internal Revenue permitting 
only lawyers in general practice to repre- 
sent clients before the Treasury Depart- 
ment. I do not know whether this is 
based upon a feeling that lawyers em- 
ployed in a legal department of a com- 
pany lack the independence of a gen- 
eral practitioner, but I do firmly insist 
that it is in the interest of all regularly 
employed lawyers in a legal department 
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so to conduct themselves, free from an 
improper domination or control by the 
client as to make any such feeling un- 
founded. I do not believe that this prac- 
tice should be permitted to get a foothold, 
because of the reflection it would bring 
to the lawyers. The lawyers are not 
clerks, they are professional men, and 
they must retain that professional status 
no matter where or in what position they 
happen to be. 


Ga bent of the lawyer’s mind is for 
justice, else his life is a failure; and 
the secret hope of his career is that he 
may contribute something to human bet- 
terment. Only by courageous, fearless, 
and conscientious adherence to his oath 
can he command and retain the respect 
of the public. His training and the ethics 
of his profession made him one of the 
chief moulders of the public will. 

With common sense and good faith 
as his indispensable working tools, the 
lawyer best of all can overcome for com- 
merce and industry the hardships which 
they have suffered at the hands of those 
who deceive the public for their own 
selfish gain. To the accomplishment of 
that high objective, we members and 
friends of the Section of Public Utility 
Law meet today in what I sincerely hope 
will be an altogether useful and bene- 
ficial session. It is a pleasure to welcome 
you all. 





The Present 


Trend in the 


American Philosophy of Government 
By WALTER K. TULLER* 


theo profound changes are taking 
place in this country must be ob- 
vious to every thinking person. In part 
these changes are peculiar to us; in part 
they are the reflection of a vastly troubled 
world. In any period of profound change 
it is difficult to discover the deep and 
fundamental cause. It usually requires 
the perspective of decades or even cen- 





* Of the California bar. 
AUG. 31, 1939 
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turies before this becomes evident. But 
if anything effective is to be done to pre- 
vent the undermining of our free in- 
stitutions, it is essential that we discover 
and understand that hidden fundamental 
cause which is producing the obvious 
result. 

So today, with your permission, I 
would like you to explore with me this 
subject, to discover, if we can, the under- 
lying cause of the effects which we see 
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about us on every hand. If we are to 
accomplish this, we must lay aside any 
preconceived bias or prejudice we may 
have. We must approach the subject as 
we approach a problem in science. We 
must become humble seekers after truth. 
Will you endeavor to do this? 

I want to make certain suggestions for 
your thoughtful consideration. These are 
not made in any didactic spirit or with 
the slightest claim to infallibility. Neither 
are they intended as any criticism of any 
person or any group. They are put for- 
ward rather in the hope that they may 
lead to thought and discussion and that, 
through our combined wisdom, we may 
find a way, before it is too late, to pre- 
serve the finest and most sublime achieve- 
ment of the human race—liberty. 

We shall have to approach this sub- 
ject from the basis of fundamentals. We 
shall have to get back to first principles. 

Now I want to suggest to you, in all 
humility, something that at first blush 
may be shocking to your sensibilities and 
to your judgment. Yet if true it may be 
the fundamental cause which we seek. 
It is this—that we Americans, largely 
without realizing it, are gradually adopt- 
ing and applying the totalitarian philoso- 
phy of government. We have not yet 
gone the whole way. It is not yet too 
late to stop. But that this is the trend, 
the road down which we are driving, 
seems to me clear. 


[2 us emulate the wisdom of Socrates 
—let us “define our terms.” There 
has been so much loose thinking of re- 
cent times—and perhaps even loose talk- 
ing without much thinking—that this is 
especially necessary. It will require some 
analysis that goes to the very funda- 
mentals of government. What is the 
totalitarian philosophy of government? 
Basically it is just one thing, that there 
shall be no effective limitations on the 
power of government. There being no 
effective limitations, its powers are total 
—hence the term totalitarian. What is the 
constitutional philosophy of govern- 
ment? Basically it is just one thing, that 
there shall be effective limitations on the 
power of government. To impose such 
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limitations is the great purpose and func- 
tion of a Constitution. Thus the totali- 
tarian philosophy and the constitutional 
philosophy are the direct opposites each 
of the other. 

Now why does a Constitution impose 
limitations on the power of the govern- 
ment? For one reason, to insure liberty. 
As nobly expressed in the preamble to 
the Contitution of the United States, it 
is “to secure the blessings of liberty to 
ourselves and our posterity.” Why is it 
necessary to impose limitations on the 
power of government in order to insure 
liberty? This requires us to consider a 
profound question, one which goes to the 
very heart of constitutional government 
—W hat is liberty? It is strange but true 
that the real nature of liberty is little 
understood by our people. The books 
give little aid. Our people have come to 
take it so much for granted that they 
give it little thought. It is generally re- 
garded as having some of the vague in- 
tangible qualities of a metaphysical con- 
cept. But I submit it is not vague at all, 
but a very definite, real, and tangible 
thing. 

May I suggest to you the result of 
a good many years of study and medita- 
tion as to what liberty is? It is just this, 
liberty consists of rights which the in- 
dividual can enforce against the govern- 
ment. Mere privileges are not enough. 
Privilege connotes absence of right. 
Privileges permitted by the government 
can be taken away by the government. 
The most absolute despot may permit 
certain privileges, but no one would sug- 
gest that his subjects have liberty. Hence 
liberty consists of rights, not mere privi- 
leges. Now if the powers of the govern- 
ment are total—are unlimited—the in- 
dividual can have no rights against it. 
Hence there can be no liberty under a 
government whose powers are total. 
Therefore, I suggest that liberty is 
achieved and can exist only through one 
thing, effective limitations on the power 
of government. If there are no effective 
limitations, there can be no liberty. The 
more the limitations, the greater the 
liberty. The less the limitations, the less 
the liberty. 
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F this is, as I firmly believe it to be, the 

true nature of liberty, then it is high- 
ly important both in and of itself and 
also as affording a practical guide for us 
in many associated matters. We know 
that there cannot be any liberty under an 
absolute dictatorship, whether the person 
who exercises absolute power be called 
an emperor or a king or a despot, or some 
of the more modern names now in vogue 
for persons exercising absolute power. 
The reason there can be no liberty is, I 
submit, because there are no limitations 
on the power of the government. We also 
know that under various governments, 
not absolute, there can be varying de- 
grees of liberty. This too, I submit, is in 
direct proportion to the extent to which 
there are effective limitations on the 
power of the government. Some have 
only slight limitations. Here there can be 
only a slight degree of liberty. Others 
have more limitations. Here there is a 
larger degree of liberty. 

In the United States of America, up 
until recent years, we enjoyed perhaps 
the largest degree of liberty of any peo- 
ple (other than perhaps the people of the 
British Empire). This was due to the 
fact that the limitations imposed by the 
Constitution were effectively enforced. 
If we are enjoying a lesser measure of 
liberty today, it is because those consti- 
tutional safeguards, while they still exist 
on paper, are being gradually weakened 
in fact. 


O™ other basic principle should be 
clearly understood. We must not 
confuse liberty with the form of the 
government. It is common today to speak 
of liberty and democracy as if they were 
synonomous terms, and as if liberty is 
safe so long as we have democracy. This 
is an error. There can be a totalitarian 
democracy just as well as a totalitarian 
dictatorship. Athens affords a shining 
example. It was a democracy, a well-nigh 
perfect one. Yet there were no limita- 
tions on the power of the Demos, hence 
there was no liberty as we understand 
that term. Property, freedom, life itself, 
were held at the whim of the temporary 
majority of the voters. Aristides the Just 
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could be banished because the voters 
grew tired of hearing him called, “The 
Just.” 

The great truth which we must clearly 
understand is that democracy and liberty 
are not the same thing; that a democracy 
of unlimited powers can be just as de- 
structive of liberty as any other form of 
government of unlimited powers. It must 
be obvious to anyone that if there are 
no limitations upon the powers of the 
majority, then we really have an un- 
limited government. Instead of having 
absolute power exercised by a king or an 
emperor or a dictator, the same absolute 
power is exercised by the temporary ma- 
jority. If the power of the majority is un- 
limited, there can be no real liberty be- 
cause the individual or the minority can 
have no rights as against the majority. 
The government is just as much a dicta- 
torship as if absolute power were exer- 
cised by one individual. In fact a term 
has been coined for this sort of dictator- 
ship, namely, “The Dictatorship of the 
Proletariat.” Perhaps in this country it 
would be more accurate to call it “The 
Dictatorship of the Majority.” The es- 
sential fact we must understand is that 
if the government has unlimited power, 
it is, in fact, an absolutism, whether that 
power be exercised by one person, one 
group, or a majority of the voters. It is 
not the form of the government, but the 
extent of its powers, which determines 
whether there is liberty. 


HOSE who framed and established 

the Constitution of the United 
States understood this. They carefully 
limited the powers of the government, 
and of any majority of the voters, no 
matter how great, to the end that the 
liberty of themselves and their posterity 
might be secure. But do we understand 
it? I fear not. At least there is grave 
doubt whether we are acting in the light 
of it. 

This brings us to the consideration of 
present trend in the United States. What 
is that trend? For roughly a quarter of a 
century we have been steadily expanding 
and increasing the powers of the govern- 
ment. By the same token we have been 
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lessening liberty. It is a mistake to as- 
sume that this has taken place only un- 
der the present national administration. 
Its pace has been accelerated, but the 
trend started many years before. 

It is unnecessary, before this audience, 
to review in detail the steps by which this 
ever-greater extension of the powers of 
government has been brought about, or 
the extent it has now reached. We law- 
yers are prone to think of it only in terms 
of the decisions of the courts. But it is 
much more. It is a composite of actions 
by the executive and legislative depart- 
ments and of decisions by the courts. It 
stands today largely an accomplished 
fact. One might detail for hours the ex- 
tent to which the government, through 
all its various branches, actually exer- 
cises powers and controls over the daily 
lives of the citizens which every genera- 
tion of Americans before this one would 
have said was clearly prohibited by the 
Constitution. This trend may not yet be 
finished. 


HERE is no way to foretell how much 

further the same forces may still ex- 
tend and enlarge the powers of govern- 
ment. But the situation today is enough 
to cause serious concern to all who un- 
derstand and who desire to preserve the 
American system of constitutional liber- 
ty. Between the openly asserted powers, 
and those not openly asserted but actual- 
ly exercised through that ever-growing 
myriad of boards and commissions that 
constitute our American bureaucracy, 
the control and domination which gov- 
ernment exercises over the life of the 
citizen is so great that our fathers would 
have declared it to be impossible under 


our Constitution. There is no reason to: 


suppose the end has been reached. We 
must seriously consider whether we can 
go farther and still preserve constitu- 
tional liberty at all. It seems to be a basic 
fact in human psychology that power 
breeds a love and craving for more and 
more power. We are witnessing a strik- 
ing example of the age-old struggle be- 
tween authority and liberty. Thus far au- 
thority is triumphant in this country and 
few either care or dare to raise their 
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voices for any practical measures to pre- 
serve liberty. Such is the general apathy 
that few of our citizens even realize what 
is happening. 

I am not for a moment suggesting that 
all liberty is dead in this country. We 
have not yet gone that distance. We are 
discussing a trend, and the underlying 
reason for that trend. Nor must we law- 
yers stop, as we are so prone to do, with 
the decisions of the courts. The attitude 
of the executive and legislative depart- 
ments, and of the people themselves, is 
more important. Sooner or later the de- 
cisions of the courts reflect that attitude. 


HAT the trend in this country is 

definitely in the direction of vesting 
greater and greater powers in the gov- 
ernment seems to be beyond dispute. 
This necessarily involves a correspond- 
ing weakening of the limitations upon 
the powers of the government. This 
course has not aroused any great tumult 
among the people whose liberties are be- 
ing weakened. It has either had their 
sanction or at least has failed to stir them 
out of their apathy. Why? It might well 
be supposed that a people whose an- 
cestors struggled for centuries to win 
their freedom from an autocratic gov- 
ernment, and who through centuries of 
struggle, strife, and bloodshed, finally 
succeeded in imposing limitations upon 
the powers of the government, would not 
lightly surrender that priceless heritage. 
Yet they are doing so. Part of this is 
probably due to a lack of understanding 
of just what is happening. But there may 
be a deeper reason. It may be that mod- 
ern life is growing so complex that the 
ordinary individual does not understand 
it, or the economic and social forces that 
largely control his destiny. It may be that 
this causes him to rely less and less upon 
himself and his own efforts and to lean 
more and more heavily upon the gov- 
ernment. Now it is obvious that we can- 
not demand from the government that 
it exercise more and more control over 
our economic and social life without at 
the same time granting it, or at least per- 
mitting it, greater and greater powers. 
We simply cannot have something ap- 
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proaching paternalism in government 
and at the same time retain any large de- 
gree of individual liberty. 


TRONG arguments can be advanced in 

favor of a powerful government, 

one without limitations. Many such argu- 

ments are abroad in this land today and 
are received with favor. 

Many of these arguments take the 
form that the government should have 
greater social control and that this re- 
quires power to exercise economic con- 
trol. Many of the arguments take the 
form that the government must have 
power to promote “Social Justice.” This 
means in practical effect simply what 
those in control of the government at 
the moment regard as “Social Justice.” 
But whatever form the argument takes, 
it amounts to just one thing ; namely, that 
the powers of the government should be 
increased, the limitations upon it should 
be weakened or nullified; therefore, in 
the final analysis that the liberty of the 
citizen should be restricted. These argu- 
ments are in essence the same arguments 
that are made in favor of every dictator- 
ship and absolutism there is in the world. 
They are age-old. They may be dressed 
in modern language, but in fact they are 
older than the Pyramids. They are the 
same arguments that the current dicta- 
tors in Europe use in sneering and scoff- 
ing at every system of free institutions, 
our own included. In their final analysis 
these arguments are that the state is 
everything—the individual a mere means 
or tool to promote the welfare of the 
state. The American concept, the con- 
stitutional concept, has always been the 
contrary—that the state exists to pro- 
mote the welfare of the individual. This 
new totalitarian concept—new in Amer- 
ica but age-old in history—is essentially 
that the individual exists only to promote 
the welfare of the state. 


uT whatever the arguments for 
totalitarian power, the practical re- 
sults have always been that those in 
power ever seek more and more power 
until their powers become absolute. This 
does not necessarily involve any con- 


AUG. 31, 1939 


scious ethical or moral wrong. It is easy 
to see the inherent weaknesses and flaws 
in any system of free government. Of 
necessity it is less efficient and more 
cumbersome than government by abso- 
lute power. It is easy for any man or 
group of men to believe that if he or they 
possessed absolute power they could rule 
the people better than the people can rule 
themselves. Perhaps they could, perhaps 
not. The history of absolute power is 
mostly a history of grave abuses. A 
beneficent dictator may give a fine gov- 
ernment. It is easy enough to get the 
dictator, but Heaven has not yet given to 
mortals any way to insure that the dicta- 
tor—whether he be an individual or a 
majority—will be beneficent. In any 
event, this is not the constitutional con- 
cept. This is not the American system. 
This is not the system by which, through 
generations, men can grow in stature, 
and in power to rule themselves. 


HE great question which confronts 

the world today is the impending 
and apparently inevitable conflict between 
these two diametrically opposite concepts 
and systems of government. Can free in- 
stitutions, with all their inherent weak- 
nesses and inefficiencies, survive in the 
conflict with absolutism and all the con- 
trolled power which it wields? No one 
can with certainty foretell the result. But 
it seems reasonably certain that if we in 
the United States are to preserve our 
system of constitutional liberty, we must 
at least understand the principles upon 
which those liberties rest and without 
which they cannot survive. Indeed it may 
not be too much to say that we recognize 
the present trend and must soon check 
that trend toward nullifying or constru- 
ing away the limitations which our Con- 
stitution imposes upon the powers of 
government. 

Mere lip service to the letter of the 
Constitution will not suffice. ‘The letter 
killeth, but the spirit giveth life.” We 
need undestanding, and we need a re- 
newed dedication to the spirit of liberty. 
This will not be easy to do. Liberty is a 
strong man’s meat. It is not for weak- 
lings. For a people to remain free they 
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must be courageous, self-reliant, willing 
to face the storms of life. You cannot 
raise oak trees in hot houses. 


Understanding we must have first, 
then vigilance. Eternal vigilance is the 
price of liberty! 





Back to the Constitution 
By ROBERT H. JACKSON* 


I 


NE of the great achievements of the 

Renaissance was the rediscovery 

of the classics. Men began to go behind 

the gloss to the text. I think that we are 

having something of a constitutional 

Renaissance at the present time—a re- 
discovery of the Constitution. 

It is as if a painting which had been 
retouched by successive generations of 
artists were to have the successive layers 
of oils removed and the Old Master it- 
self revealed once again. In the case of 
the Constitution, the result has brought 
conflicting responses from the critics. 
Some are quite astonished at the picture, 
its simplicity and the economy and 
breadth of its strokes, and they are un- 
willing to believe that it is really the Old 
Master that has been exposed to view. 
But there it is, the genuine article, and 
I for one welcome its restoration. We 
are really back to the Constitution. 

The fact is that constitutional law 
had become, not the law of the Constitu- 
tion, but the law about the Constitution. 
It grew up, case by case, into a sort of 
super-common law, so that a lawyer, in 
arguing a constitutional case, devoted 
himself toanalyzing and expounding and 
distinguishing and reconciling the lan- 
guage of judicial opinions, instead of 
grounding himself in the language and 
historic meaning of the Constitution it- 
self. The body of law thereby encrusted 
on the Constitution has been formida- 
ble. In the case of the ordinary com- 
mon law, the process of judicial law- 
making can be checked by the legislature 
if the results diverge too far from real- 
ity and the interests of society. Legisla- 
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tures can, and do, replace the rule of 
assumption of risk and the fellow-serv- 
ant doctrine with a system of work- 
men’s compensation, and substitute for 
the rule of caveat emptor the standards 
of blue-sky legislation. But in the field 
of constitutional law, the only corrective 
is the process of constitutional amend- 
ment or reconsideration by the court. 
For this reason, if for no other, the task 
of constitutional decision requires the 
utmost self-criticism on the part of the 
courts. It requires also the utmost 
knowledge of constitutional history. 

There is a story that Justice Miller 
of the Supreme Court observed that one 
of the greatest factors in early American 
law was ignorance; the judges, he said, 
did not know enough to do the wrong 
thing, so they did the right thing.? This 
holds true, I think, of early constitu- 
tional law. The judges, having only the 
Constitution and the debates and the 
Federalist to rely on, were apt to do the 
right thing. Their successors, with the 
benefit of several hundred volumes of 
U. S. Reports, cannot be so sure. Yet 
the several hundred volumes must be 
taken account of, and so ignorance no 
longer suffices for a judge. 

In maintaining that we are now back 
to the Constitution, let me illustrate by 
turning to three fields of judicial re- 
view: due process of law, taxation, and 
the commerce power. 

II 

gt aw prohibition against depriving 

any person of life, liberty, or prop- 
erty without due process of law existed 
in the Constitution, in the Fifth Amend- 
ment, for almost a century without con- 
stituting a serious limitation on the 
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substance of Federal legislation. It was 
only when the Constitution ceased to be 
something within the memory of man 
that the clause began to take on a new 
and expansive meaning. After a simi- 
lar clause was inserted in the Fourteenth 
Amendment it became the rallying point 
for those who resisted the efforts of the 
states to control the excesses and relieve 
the oppressions of a rising industrial 
economy. In saying this, I am only para- 
phrasing what the Supreme Court itself 
took occasion to say in 1877, just nine 
years after the Fourteenth Amendment 
was adopted. Speaking through Justice 
Miller, in Davidson v. New Orleans, 
96 U. S. 97, 103, 24 L. ed. 616, the court 
observed, with reference to the due 
process clause: 


It is not a little remarkable, that while 
this provision has been in the Constitution 
of the United States, as a restraint upon 
the authority of the Federal government, 
for nearly a century, and while, during all 
that time, the manner in which the powers 
of that government have been exercised 
has been watched with jealousy, and sub- 
jected to the most rigid criticism in all its 
branches, this special limitation upon its 
powers has rarely been invoked in the 
judicial forum or the more enlarged thea- 
ter of public discussion. But while it has 
been a part of the Constitution, as a re- 
straint upon the power of the states, only 
a very few years, the docket of this court is 
crowded with cases in which we are asked 
to hold that state courts and state legisla- 
tures have deprived their own citizens of 
life, liberty, or property without due proc- 
ess of law. There is here abundant evi- 
dence that there exists some strange mis- 
conception of the scope of this provision as 
found in the Fourteenth Amendment. In 
fact, it would seem, from the character of 
many of the cases before us, and the argu- 
ments made in them, that the clause under 
consideration is looked upon as a means 
of bringing to the test of the decision of 
this court the abstract opinions of every un- 
successful litigant in a state court of the 
justice of the decision against him, and of 
the merits of the legislation on which such 
a decision may be founded. 


But the lawyers persisted, despite the 
admonition of the court, and their ef- 
forts were finally rewarded. Beginning 
about 1890, it was a fortunate and rela- 
tively innocuous piece of reform legis- 
lation that was able to run the gantlet of 
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the due process clause. Two hundred 
and twenty-eight times thereafter the 
Supreme Court set aside state action un- 
der the Fourteenth Amendment.*? The 
figures do not tell the whole story, be- 
cause a single decision may have caused 
the death of similar legislation in man 
states and prevented its birth in others, 


I HAVE taken 1890 as the beginning of 
the era of negation under the due 
process clause. The late Judge Hough, 
of the second circuit was more specific, 
He dated it from the decision in Chi- 
cago, M. & St. P. R. Co. v. Minnesota 
ex rel. R. & Warehouse Commission, ® 
rendered on March 24th of that year. ‘In 
that case the court decided that in es- 
tablishing rates for railroads, the ques- 
tion of their reasonableness cannot be 
left by the legislature to a state commis- 
sion, but must be subject to judicial re- 
view. Three members of the court— 
Justices Bradley, Gray, and Lamar—de- 
livered a dissenting opinion, in which 
they charged that the decision “practi- 
cally overruled” Munn v. Illinois (1877) 
94 U.S. 113, 24 L. ed. 77, and the other 
Granger Cases. “It is complained,” they 
said (p. 465), “that the decisions of the 
board are final and without appeal. So 
are the decisions of the courts in matters 
within their jurisdiction. There must be 
a final tribunal somewhere jor deciding 
every question in the world. Injustice 
may take place in all tribunals. All hu- 
man institutions are imperfect—courts 
as well as commissions and legislatures.” 
A majority of the court disagreed. “It 
is from that decision,” said Judge 
Hough, “that I date the flood.” 
There is not time to follow the flood 
waters in all their wanderings. I want 
simply to point out two important and 
ancient landmarks that were inundated 
—price-fixing and wage-fixing legisla- 
tion. From these the waters have now 
at last receded. Nebbia v. New York 
(1934) 291 U. S. 502, 2 P.U.R.(N.S.) 
337; United States v. Rock Royal Co- 
operative (1939) 84 L. ed. —, 59S. Ct. 
993; West Coast Hotel Co. v. Parrish 
(1937) 300 U. S. 379, 81 L. ed. 703. 
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There is nothing in the Constitution 
which provides that there shall be no 
power to regulate prices or wages. Still 
less is there anything in the Constitu- 
tion which provides that while it is a 
lawful function of government to regu- 
late the hours of labor of women (Mul- 
ler v. Oregon [1908] 208 U. S. 412, 52 
L. ed. 551), it is not a lawful function 
to regulate their rate of pay (Adkins v. 
Childrens Hospital [1923] 261 U. S. 
525, 67 L. ed. 785). Though the dis- 
tinction is not to be found in the Consti- 
tution, it was deduced from “due proc- 
ess of law,” the same provision that had 
already supported a distinction between 
an 8-hour day for miners, held to be per- 
mitted by the Constitution(Holden v. 
Hardy [1898] 169 U. S. 366, 42 L. ed. 
780), and a 10-hour day for bakers, held 
to be prohibited by the Constitution 
(Lochner v. New York [1905] 198 U. S. 
45, 49 L. ed. 937). 


Wax constitutional principle ex- 
plains these results? “... free- 
dom of contract is . . . the general rule 
and restraint the exception,” said the 
court in the Adkins case (261 U. S., at 
546). But the Constitution says nothing 
of freedom of contract, much less about 
a general rule and exceptions to it. If 
by the general rule is simply meant a 
statistical summary of acts of the legis- 
latures, then what the court has said is 
that unless the legislatures actually 
legislated a great deal, they could consti- 
tutionally legislate only a very little. 

If the constitutional principle against 
wage fixing and price fixing did not 
come from the terms of the Constitution, 
perhaps it came from the historic ex- 
perience of the framers which was dis- 
tilled in the due process clause. That ex- 
perience is revealed in a volume which 
has recently come to light, known as the 
“Laws and Liberties of Massachusetts,” 
published in 1648, containing the laws of 
the colonial legislature as of that date. 5 
It is reputed to be the first comprehen- 
sive reduction into one form of a body 
of legislation of an English-speaking 
country, and it is amazingly modern, for 


all its quaintness. One or two items re- 
late to our present subject. Under the 
heading “Bakers,” appears this inter- 
esting example of price fixing: 


It is ordered by this court and Authoritie 
thereof, that henceforth every baker shall 
have a distinct mark for his bread, and 
keep the true assizes as hereafter is ex- 
pressed viz, When wheat is ordinarily sold 
at these severall rates heerafter mentioned 
the penie white loaf by averdupois weight 
shall weigh when wheat is by the bushell 

at 3s Od. the white 11 onces 1 


And so. on, with gradual decrease in the 
weight of the penny loaf as the price 
of wheat rises, until when the price of 
wheat is 6s 6d the penny white loaf 
need weigh only 6 ounces. The enforce- 
ment provision is also of interest: 


... under the penaltie of forfeiting all such 
bread as shall not be of the severall assizes 
as is aforementioned to the use of the poor 
of the towne where the offence is com- 
mitted. 


And what did the laws and liberties 
of Massachusetts provide as to wages? 
There was apparently a shortage in the 
labor market, for the law was concerned 
with maximum, not minimum wages, 
and it allowed these to be fixed by a 
majority of the freemen of each town: 


It is also ordered by the Authoritie afore- 
said, that the Freemen of everie town may 
from time to time as occasion shall re- 
quire agree amongst themselves about the 
prizes, and rates of all workmens labours 
and servants wages. And everie person in- 
habiting in any town, whether workman la- 
borer or servant shall be bound to the same 
rates which the said Freemen, or the greater 
part shall bind themselves unto: and who- 
soever shall exceed those rates so agreed 
shall be punished by the discretion of the 
Court of that Shire, according to the qual- 
itie and measure of the offence. 


There was even a provision for adjust- 
ments as between towns: 


And if any town shall have cause of com- 
plaint against the Freemen or any other 
town for allowing greater rates, or wages 
than themselves, the Quarter Court of that 
Shire shall from time to time set order 
therein. 


T may be objected to this, as to ox-tail 
soup, that it goes too far back to find 
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something good. Perhaps these were 
some of the things we tried to get rid 
of in the Revolution. The evidence, 
however, is just the other way. During 
the Revolution, and largely at the insti- 
gation of the Continental Congress, at 
least 8 of the 13 states passed laws fix- 
ing the price of almost every commodity 
on the market, from butter and beans 
to shoes and steel. This was the at- 
mosphere in which the Fathers of the 
Constitution were brought up ; this is the 
way they acted when left to their own 
devices. Is it likely, then, that when they 
adopted the Fifth Amendment they 
meant to select for outlawry that form 
of legislation which fixed wages or 
prices? And if they had no such inten- 
tion, did the states which ratified the due 
process clause of the Fourteenth 
Amendment understand that they were 
renouncing the power? 

We have finally returned to the Con- 
stitution for an answer to these ques- 
tions. We have arrived, after a long and 
painful journey at the point where 
Justice Holmes stood in his now-vindi- 
cated dissents. In the Adkins Case he 
said (261 U. S., at p. 568) : 


... the only objection that can be urged 
[against a minimum wage law for women 
for the District of Columbia] is found with- 
in the vague contours of the Fifth Amend- 
ment prohibiting the depriving any person 
of liberty or property without due process 
of law. To that [ turn. 

The earlier decisions upon the same 
words in the Fourteenth Amendment began 
within our memory and went no farther 
than an unpretentious assertion of the lib- 
erty to follow the ordinary callings. Later 
that innocuous generality was expanded in- 
to the dogma, liberty of contract. Contract 
is not specially mentioned in the text that 
we have to construe. It is merely an ex- 
ample of doing what you want to do, em- 
bodied in the word “liberty.” But pretty 
much all law consists in forbidding men 
to do some things that they want to do, 
and contract is no more exempt from law 
than other acts, 


Brrr the Adkins Case, in the case 
of the 10-hour law for bakers, he 
had stated the whole matter of judicial 
review under the Fourteenth Amend- 
ment with what must now seem un- 
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answerable eloquence, though to his 
brethren it did not. He said (198 U.S, 
at p. 75): 


This case is decided upon an economic 
theory which a large part of the country 
does not entertain. If it were a question 
whether I agreed with that theory, I should 
desire to study it further and long before 
making up my mind. But I do not con- 
ceive that to be my duty, because I strong- 
ly believe that my agreement or disagree- 
ment has nothing to do with the right of 
a majority to embody their opinions in 
law. It is settled by various decisions of 
this court that state Constitutions and state 
laws may regulate life in many ways which 
we as legislators might think as injudicious 
or if you like as tyrannical as this, and 
which equally with this interfere with the 
liberty to contract. Sunday laws and usury 
laws are ancient examples. A more modern 
one is the prohibition of lotteries. The 
liberty of the citizen to do as he. likes so 
long as he does not interfere with the liber- 
ty of others to do the same, which has 
been a shibboleth for some well-known 
writers, is interfered with by school laws, 
by the Post Office, by every state or munici- 
pal institution which takes his money for 
purposes thought desirable, whether he likes 
it or not. The Fourteenth Amendment 
does not enact Mr. Herbert Spencer’s So- 
cial Statics. ... Some of these laws embody 
convictions or prejudices which judges are 
likely to share. Some may not. But a Con- 
stitution is not intended to embody a partic- 
ular economic theory, whether of paternal- 
ism and the organic relation of the citizen 
to the state or of laissez faire. It is made 
for people of fundamentally differing 
views, and the accident of our finding cer- 
tain opinions natural and familiar or novel 
and even shocking ought not to conclude 
our judgment upon the question whether 
statutes embodying them conflict with the 
Constitution of the United States. 


Off the bench Justice Holmes was 
more explicit. In an address in 1913 
he said :7 


. . . When twenty years ago a vague 
terror went over the earth and the word 
socialism began to be heard, I thought and 
still think that fear was translated into 
doctrines that had no proper place in the 
Constitution or the common law. Judges 
are apt to be naif, simple-minded men, an 
they need something of Mephistopheles. 
We too need education in the obvious—to 
learn to transcend our own convictions and 
to leave room for much that we hold dear 
to be done away with short of revolution 
by the orderly change of law. 
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III 


n the field of taxation, too, we have 
I recently seen a return to the Consti- 
tution. There was a dramatic quality 
in the overruling of Collector v. Day 
(1871) 11 Wall. 113, 20 L. ed. 122, 
which had stood for almost seventy 
years as a precedent against the taxa- 
tion of state employees by the Federal 
government and of Federal employees 
by the state governments. 8 Collector v. 
Day, supra, had a fairly long span of 
authority, but it was not the law of the 
Constitution. In the beginning was the 
word, and the words of the Constitution 
contained nothing about the immunity 
of government officers or employees 
from the ordinary burdens of taxation 
by the sovereignty under which they 
lived and enjoyed protection. The great 
case of McCulloch v. Maryland (1819) 
4 Wheat. 316, 4 L. ed. 579, has been re- 
sorted to in order to justify the rule of 
immunity. But that case presented a 
very different situation, one that was 
ruled by the Constitution itself. The tax 
involved in that case was directed 
against the Bank of the United States; 
it operated to discriminate against the 
national institution and in favor of state 
banks; and so by frustrating the activi- 
ties of a Federal instrumentality it came 
into collision with Art. VI of the Consti- 
tution, which provides that the Consti- 
tution and laws of the United States 
pursuant thereto shall be the supreme 
law of the land, and the judges in every 
state shall be bound thereby, anything in 
the Constitution or laws of any state to 
the contrary notwithstanding. 

Following Collector v. Day, supra, the 
court became enmeshed in a network of 
decisions which attempted on the one 
hand to preserve the constitutional tax- 
ing power, and on the other hand to pre- 
serve the judicial rule of immunity. And 
so a whole body of so-called constitu- 
tional law was developed which revolved 
around distinctions between govern- 
mental and proprietary activities of the 
states, distinctions between taxes “on” 
income from a state or the national gov- 
ernment and taxes “measured by” such 


income, and distinctions between em- 
ployees and independent contractors. 
The court has now finally recognized 
that the task of fashioning this network 
need not have been undertaken in the 
first place, and that the true constitu- 
tional principle is that employees and in- 
strumentalities of one government have 
not had conferred upon them an im- 
munity from the ordinary and nondis- 
criminatory taxes imposed by another 
government on those living under its 
laws. 


IV 


M* final example relates to the pow- 
er of Congress to regulate com- 
merce among the several states. It has 
now been made clear that this power to 
regulate is a power to limit as well as to 
increase the quantity of commerce in a 
particular commodity, that the commod- 
ities regulated may be those which are 
wholesome as well as those which are 
noxious, and that the constitutional 
power in Art. 1. § 8, Clause 18, to make 
all laws which shall be necessary and 
proper for carrying into execution the 
powers granted to the Federal govern- 
ment, applies to the commerce power as 
well as to others. This has been made 
clear particularly in the cases involving 
agricultural legislation,” though it is 
recognized also in the litigation involved 
in the National Labor Relations Act. # 

Prior to these decisions a heavy gloss 
had been laid over the constitutional 
provisions. An attempt by Congress to 
prohibit the shipment of products of 
child labor in interstate commerce was 
held not to be a regulation of interstate 
commerce, though a law of Congress 
prohibiting the interstate shipment of 
lottery tickets was accepted as a regula- 
tion of commerce. And in the decision 
dealing with the first Guffey Coal Act 
the prevailing opinion had announced 
that whether the regulation of labor 
practices in the bituminous coal indus- 
try was, as Congress thought it was, 
necessary and proper for the regulation 
of interstate commerce in coal, could not 
be made to turn on the actual magnitude 
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of the effect of the practices upon inter- 
state commerce, but must turn on the 
number of steps by which the mining 
process was removed from the ship- 
ment. # 


8 is true that the Constitution says 
nothing of agriculture or of the 
mining of coal, or of labor disputes in 
industry. This was the attitude taken 
by a district judge not long ago on the 
argument of a case involving an agri- 
cultural marketing agreement. “I find 
nothing in the Constitution,” said the 
judge, “concerning a Secretary of Agri- 
culture.” Of course the short answer 
to the judge might have been that neither 
could one find in the Constitution any 
reference to the power of a Federal 
court to declare an act of Congress un- 
constitutional. In the latter case the 


power has been found to exist by virtue 
of the historic meaning of the “judicial 
power” conferred upon the Federal 
courts by Art. III. In the case of the 
regulation of matters which affect in- 


terstate commerce, the power is even 
more explicitly conferred, in the neces- 
sary and proper clause. The power to 
enact legislation necessary and proper to 
carry out the specific powers is not, as 
is sometimes said, an implied power. It 
is aS much an express power as the 
others. It is simply broader and more 
general in its terms. 

In making the point that we have re- 
turned to the Constitution it is not part 
of my present thesis to support the 
legislative wisdom of what has been 
sustained. That would be a subject more 
appropriate for discussion before a 
political or a lay audience. I have at- 
tempted to confine myself to the Consti- 
tution, and so to follow the high example 
of the decisions which I have com- 
mended. 

But it is wholly proper, I think, to 
emphasize the fact that the powers of 
government conferred by the framers 
were meant to be construed and applied 
in no parochial or petty sense; they 
were meant to be applied with courage 
and vision, for, as Marshall reminded 


his contemporaries in speaking of the 
“necessary and proper” clause, it is a 
Constitution “intended to endure for 
ages to come, and consequently, to be 
adapted to the various crises of human 
affairs.” 48 In his great opinion in Gib- 
bons v. Ogden (1824) 9 Wheat. 1, 220, 
6 L. ed. 23, Marshall again warned of 
the danger that the powers granted by 
the Constitution might be eroded away 
by petty or scholastic interpretation. He 
said: 

Powerful and ingenious minds, taking, as 
postulates, that the powers expressly 
granted to the government of the Union, 
are to be contracted, by construction, into 
the narrowest possible compass, and that 
the original powers of the states are re- 
tained, if any possible construction will re- 
tain them, may, by a course of well-di- 
gested, but refined and metaphysical rea- 
soning, founded on these premises, explain 
away the Constitution of our country, and 
leave it, a magnificent structure, indeed, 
to look at, but totally unfit for use... 


Vv 


HAVE tried to suggest that the spirit 

in which the Constitution has re- 
cently been applied is more truly the 
spirit of the framers than was that 
which prevailed during the period of ju- 
dicial negation from about 1890 down to 
an all-too-recent time. Perhaps nowhere 
is the spirit of the framers better re- 
flected than in the opinion of the court 
announced on May 15th of this year in 
the much argued case of United States 
v. Morgan, 29 P.U.R.(N.S.) 47, 59 S. 
Ct. 795. In that case it was contended 
by the appellees, who were the operators 
of market agencies at the Kansas City 
stockyards, that a procedural error on 
the part of the Secretary of Agriculture 
in the conduct of a hearing rendered the 
Secretary’s rate order not only void but 
irremediably void, so that the market 
agencies were conclusively entitled to 
the charges which had been paid into 
court pending review of the order. The 
court looked at the problem in a differ- 
ent way. The court pointed out that the 
purpose of the statutory plan of regula- 
tion was to assure just rates and charges, 
and that the court should not make itself 
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an instrument of injustice by refusing 
an opportunity to the Secretary to re- 
consider the rate order in a properly 
conducted proceeding. In speaking of 
the relationship which ought to exist be- 
tween administrative agencies and the 
courts, the opinion of Mr. Justice Stone 
declared : 

... Neither body should repeat in this 
day the mistake made by the courts of law 
when equity was struggling for recognition 
as an ameliorating system of justice; 
neither can rightly be regarded by the 
other as an alien intruder, to be tolerated 
if must be, but never to be encouraged or 
aided by the other in the attainment of the 
common aim.... 


Unfortunately this has not always 
been the spirit with which judges viewed 
the work of administrative bodies. 
Quite another point of view, for ex- 
ample, was taken by Mr. Justice Brewer 
in speaking to the Bar Association of 
the State of New York in 1893, short- 
ly after the establishment of the Inter- 
state Commerce Commission. He re- 
ferred to 


the demand for arbitrators to settle all 
disputes between employer and employees, 
for commissions to fix all tariffs for com- 
mon carriers. The argument is that judges 
are not adapted by their education and 
training to settle such matters as these; 
that they lack acquaintance with affairs and 
are tied to precedents; that the procedure 
in the courts is too slow and that no action 
could be had therein until long after the 
need for action has passed. 


B espn Brewer acknowledged some 
force in this argument for adminis- 
trative tribunals; he conceded that 
“proceedings in the law courts do not 
anticipate the flight of time.” “But the 
great body of judges,” he went on, 


are as well versed in the affairs of life 
as any, and they who unravel all the mys- 
teries of accounting between partners, set- 
tle the business of the largest corporations 
and extract all the truth from the mass of 
scholastic verbiage that falls from the lips 
of expert witnesses in patent cases, will 
have no difficulty in determining what is 


right and wrong between employer and em- 
ployees, and whether proposed rates of 
freight and fare are reasonable as between 
the public and the owners; while as for 
speed, is there anything quicker than a 
writ of injunction? 14 ' 


I venture to assert that this eulogy of 
government by injunction and this hos- 
tility to the work of another agency of 
government is not the spirit of the Con- 
stitution or the framers or the judges of 
the early period of our constitutional de- 
velopment. It is the opinion of Mr. Jus- 
tice Stone, with its warning against re- 
garding another agency of government 
as “an alien intruder,” that captures the 
spirit of the Founders. Let me fortify 
the point with a final judicial quotation: 


. . . The idea is Utopian, that govern- 
ment can exist without leaving the exer- 
cise of discretion somewhere. Public secu- 
rity against the abuse of such discretion 
must rest on responsibility, and stated ap- 
peals to public approbation. Where all 
power is derived from the people, and pub- 
lic functionaries, at short intervals, deposit 
it at the feet of the people, to be resumed 
again, only at their will, individual fears 
may be alarmed by the monsters of imagi- 
nation, but individual liberty can be in little 
danger. No one is so visionary as to dis- 
pute the assertion, that the sole end and 
aim of all our institutions is the safety and 
happiness of the citizen. But the relation 
between the action and the end, is not al- 
ways so direct and palpable as to strike the 
eye of every observer. The science of gov- 
ernment is the most abstruse of all sciences ; 
if, indeed, that can be called a science, which 
has but few fixed principles, and practi- 
cally consists in little more than the exer- 
cise of a sound discretion, applied to the 
exigencies of the state as they arise. It is 
the science of experiment. 15 


It is worth remembering that the 
sentiments there expressed were not 
those of a modern revolutionist in consti- 
tutional law. They were the sentiments 
of Justice William Johnson of the Su- 
preme Court, expressed in 1821. When 
we let ourselves be guided by this toler- 
ant and far-seeing view of the art of 
government, we are not departing from 
the Constitution ; we are returning to it. 
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FEDERAL POWER COMMISSION 


Re Otter Tail Power Company 


[Docket No. IT-5533.] 


Security issues, § 5 — What constitutes — Stock split-up. 
1. A split-up of no-par value common stock by the issuance of a larger num- 
ber of shares of stock with par value for, and in conversion of, each share 
of the no-par value stock outstanding, accomplished pursuant to an amend- 
ment of articles of incorporation, constitutes the issue of securities within 
the purview of § 204(a) of the Federal Power Act, p. 130. 


Security issues, § 108 — Par value of stock — Relation to book value and market 
value. 


2. A par value of $1 per share for stock issued four for one in a split-up 
of no-par value stock is not reasonable where the no-par stock has been is- 
sued at prices representing an average paid-in amount approximating $103 
per share, the indicated book value of the stock is approximately $142 per 
share, and the market value of such stock is about $75 per share; but a rea- 
sonable and convenient par value of such stock is $25 per share, p. 130. 


Corporations, § 18 — Stock and stockholders — Voting rights. 
3. Provision for equal voting rights for all shares of a corporation’s com- 
mon stock, whether founders’ common stock or special common stock, was 
held to be in the public interest and to promote the accomplishment of the 
stated purpose of a stock split-up to obtain a wider market and better dis- 
tribution of common stock through a reduction in the unit of such stock 
which might be purchased by investors, p. 130. 
Security issues, § 5 — Conversion — Stock split-up. 
4. A split-up of no-par value common stock of a corporation whose assets 
accounts had not been inflated was held to be for a lawful object within the 
corporate purposes of the corporation and compatible with the public inter- 
est, subject to terms and conditions imposed by the Commission, for the 
purpose of obtaining a wider market and better distribution of common 
stock through a reduction in the unit of such stock which might be pur- 
chased by investors, p. 130. 
(Scott, Commissioner, dissents.) 
[June 27, 1939.] 
|. eraerbicee for authorization, pursuant to § 204 of the 
Federal Power Act, to issue four shares of common stock 
of par value for and in conversion of each share of common 
stock without par value outstanding, or for order dismissing 
application for want of jurisdiction; dismissal of application 
denied and issuance of stock authorized. 
¥ 
By the Commission: Upon the ap- Otter Tail Power Company, a Min- 
plication filed November 14, 1938, by nesota corporation, having its office 
[9] 129 29 P.U.R.(N.S.) 
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and principal place of business at 125 
South Mill street, Fergus Falls, Min- 
nesota (hereinafter referred to as the 
applicant), for authorization pursuant 
to § 204 of the Federal Power Act to 
issue 4 shares of its special common 
stock of the par value of $1 per share 
for, and in conversion of, each share 
of its special common stock without 
par value outstanding, and 4 shares of 
its founders’ common stock at the par 
value of $1 per share for, and in con- 
version of, each share of its founders’ 
common stock without par value out- 
standing, such issuance to be accom- 
plished pursuant to an amendment of 
its Articles of Incorporation; or for 
an order dismissing said application 
for want of jurisdiction; 

It appearing that: 

(a) Written notices of said appli- 
cation were duly given to the Board of 
Railroad Commissioners of the state 
of North Dakota, the Railroad and 
Warehouse Commission of the state of 
Minnesota, the Board of Railroad 
Commissioners of the state of South 
Dakota, and to the respective gover- 
nors of said states ; and notice was duly 
published in the Federal Register, 
December 6, 1938 (F. R. Doc. 38- 
3645; filed December 3, 1938, 10:16 
A. M.); 

(b) On December 2, 1938, the 
Board of Railroad Commissioners of 
the state of North Dakota filed its 
request that a joint hearing convenient 
to all interested parties be held on said 
application, but subsequently, on De- 
cember 15, 1938, withdrew that re- 
quest ; 

(c) On January 25, 1939, a hear- 
ing on the said application was duly 
held at which applicant was heard; 

(d) No protest or objection to the 
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granting of the said application has 
been heard or received; 

(e) At the time of the filing of the 
said application, the applicant proposed 
to effectuate an amendment of its Ar- 
ticles of Incorporation, increasing its 
authorized capital stock, and provid 
ing for the aforesaid split-up of stock; 
and the applicant further proposed, 
after such amendment had been effec- 
tuated, to issue certificates represent- 
ing the $1 par value shares for, and 
in conversion of, outstanding shares, 
dated as of the effective date of the 
amendment ; 

(f) Subsequent to the filing of the 
application and prior to the aforesaid 
hearing the applicant effectuated such 
amendments of its Articles of Incor- 
poration and the transaction (herein- 
after referred to as the proposed trans- 
action) for which approval is now 
sought (if the Commission determine 
that it has jurisdiction with respect 
thereto) is the issuance of share cer- 
tificates as aforesaid ; 

(gz) By the amendments of appli- 
cant’s Articles of Incorporation re- 
ferred to in (f) above, founders’ com- 
mon stock, with full voting rights 
(with limited exceptions), and special 
common stock, without voting rights 
(with limited exceptions), are author- 
ized in approximately the same rela- 
tive proportions as now outstanding; 

[1-4] The Commission, having 
considered said application and the 
record of the hearing and proceedings 
with respect thereto, finds that : 

(1) The applicant is a corporation 
organized under the laws of the state 
of Minnesota; 

(2) The applicant is engaged in the 
business, together with other business. 
of generating, transmitting, and dis- 
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tributing electric energy to the public 
within the states of Minnesota and 
North Dakota and transmitting and 
distributing electric energy to the pub- 
lic in the state of South Dakota ; 

(3) The applicant owns and oper- 
ates facilities, among others, for the 
transmission and for the sale at whole- 
sale of electric energy which is trans- 
mitted between and among the afore- 
said three states and consumed at 
points outside the respective states in 
which it is generated, and the appli- 
cant is a public utility within the mean- 
ing of that term as used in § 204 of 
the Federal Power Act; 

(4) The states of Minnesota and 
South Dakota do not have state Com- 
missions under which the applicant’s 
security issues are regulated ; 

(5) The proposed transaction 
would constitute the issue of securi- 
ties within the purview of § 204(a) 
of the Federal Power Act; 

(6) There is no inflation in the as- 
set accounts of the applicant and the 
common stock of the applicant has 
been issued over the life of the com- 
pany at prices representing an average 
paid-in amount approximating $103 
per share; the indicated book value of 
the applicant’s common stock is ap- 
proximately $142 per share, or $39 
per share in excess of the paid-in 
amount; the January, 1939, market 
value of such stock was about $75 per 
share; therefore, the fixing of a par 
value of $1 per share for the proposed 
stock (equal to $4 per share for the 
outstanding stock) is not reasonable, 
a reasonable and convenient par value 
of such stock being $25 per share; 

(7) The stated purpose of the pro- 
posed transaction is to obtain a wider 
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market and better distribution of the 
applicant’s common stock through the 
reduction in the unit of such stock 
which may be purchased by investors, 
in the hope that the price of such 
stock may rise to a point at which the 
issuance and sale of additional com- 
mon stock can be effected on a basis 
such that dilution of the equity of the 
present common stockholders will be 
reduced to a minimum, the proceeds 
from such sales to be available for use 
in retirement of outstanding preferred 
stock and the reduction thereby of ap- 
plicant’s present fixed dividend re- 
quirements, and for plant additions 
and betterments ; 

(8) The outstanding founders’ com- 
mon stock is very closely held and in 
recent years has seldom if ever 
changed hands except upon the death 
of a holder; under such conditions no 
market whatever has been established 
for such stock; and no prospect for a 
creation of a market for such stock 
has been shown; 

(9) Provision for equal voting 
rights for all shares of applicant’s 
common stock, whether founders’ 
common stock or special common 
stock, will be in the public interest and 
will promote the accomplishment of 
the stated purpose referred to in (7) 
above. 

(10) The said issue, subject to the 
terms and conditions and with the 
modifications hereinafter by this order 
provided, which are necessary or ap- 
propriate, is for a lawful object, with- 
in the corporate purposes of the ap- 
plicant and compatible with the public 
interest, which is consistent with the 
proper performance by the applicant 
of service as a public utility and which 
will not impair its ability to perform 
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that service, and is reasonably appro- 
priate for such purposes; 

And the Commission orders that: 

(A) The request for the dismissal 
of the said application for lack of ju- 
risdiction is hereby denied ; 

(B) The proposed issue be and the 
same hereby is authorized in conformi- 
ty with the provisions of the afore- 
said application, upon the following 
terms and conditions and subject to 
the following modifications, however : 

(i) Such stock shall be issued only 
with a par value of $25 per share; 

(ii) Such stock shall be issued only 
when, as, and if such changes shall 
duly have been made in applicant’s 
Articles of Incorporation, by-laws, and 
otherwise, as may be necessary to pro- 
vide for equal voting rights for all 
shares of applicant’s common stock, 
whether founders’ common stock or 
special common stock : 

(iii) Proceeds from any stock so 
issued otherwise than in exchange for 
outstanding stock shall be used only: 

(a) To retire outstanding preferred 
stock, at a price not to exceed the call 
price thereof; 

(b) For plant additions or better- 
ments ; 

(C) The foregoing authorization is 
without prejudice to the authority of 
this Commission or any other regu- 
latory body with respect to rates, val- 
uations, estimates, or determinations 
of costs, services, accounts, or any 
other matter whatsoever which may 
come before this Commission or such 
other regulatory body; and nothing in 
this order shall be construed as an ac- 
quiescence by this Commission in any 
estimate or determination of cost or 
any valuation of property, claimed or 
asserted by the applicant ; 
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(D) Nothing in this order shall be 
construed to imply any guaranty or 
obligation on the part of the United 
States in respect to any of the securi- 
ties to which this order relates; 

(E) This authorization shall expire 
unless acted upon within ninety days 
after the entry of this order. 


Scott, Commissioner, dissenting: 
This matter is before the Commission 
upon the application for the above- 
named company for authorization to 
split its presently outstanding common 
stock and issue four shares for one. 


I concur in that part of the Com- 
mission’s order which holds. that the 
proposed transaction constitutes an is- 
sue of securities. 


However, I am unable to agree that 
the applicant has met the statutory 
requirements which must be dis- 
charged by it before we may grant the 
authorization it seeks in the instant 
case. 

The matter before us involves an 
interpretation of § 204(a) of the Fed- 
eral Power Act (16 USCA, § 824c) 
the pertinent parts of which provide: 

“No public utility shall issue any 
security, unless and until, and 
then only to the extent that, 
the Commission by order authorizes 
such issue. The Commission 
shall make such order only if it finds 
that such issue (a) is for 
some lawful object, within the corpo- 
rate purposes of the applicant and 
compatible with the public interest, 
which is necessary or appropriate for 
or consistent with the proper perform- 
ance by the applicant of service as a 
public utility and which will not im- 
pair its ability to perform that service, 
and (b) is reasonably necessary or ap- 
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” 
. 


propriate for such purposes. 
(Italics added. ) 

Does this language mean that if the 
record does not disclose a purpose in- 
compatible with the public interest this 
Commission should approve the ap- 
plication? Does it mean merely that 
in the absence of proof that such pro- 
posed issue of stock would impair the 
ability of the applicant to properly per- 
form the services of a public utility 
Commission approval must follow? 
For fear that the approval of the ma- 
jority of the Commission may be con- 
strued as implying an affirmative an- 
swer to these questions, I feel impelled 
to record my dissent. 

It strikes me as quite significant that 
§ 204(a) provides more detailed 
standards than § 203(a) of the act 
which pertains to the transfer of fa- 
cilities subject to the jurisdiction of the 
Commission. Section 204(a) is pro- 
hibitory in character and permits au- 
thorization of securities only upon the 
Commission making the detailed find- 
ings required therein. 


In construing the language of § 
203(a), the Commission has held that 
it is not sufficient for an applicant to 
show that no serious harm may be ap- 
prehended or that a proposed transac- 
tion is a matter of indifference in so 
far as the public interest may be affect- 
ed. Under that section we held, in Re 
Inland Power & Light Co. (1937) 
Docket No. IT-5469 (23 P.ULR. 
(N.S.) 425), that the applicant must 
discharge the burden of showing that 
a proposed transfer or merger is con- 
sistent with the public interest. 

Close scrutiny of the language of 
§§ 203(a) and 204(a) of the Federal 
Power Act leads me to the conelu- 
sion that more direct and substantial 
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proof is necessarily required to justify 
granting an application under the lat- 
ter section than is required under the 
former. 

Furthermore, I am of the opinion 
that the only reasonable construction 
of § 204(a) of the act, is that Con- 
gress intended to require, by the lan- 
guage used in clause (a) thereof, af- 
firmative proof that the purpose for 
which the applicant seeks authoriza- 
tion is not only lawful and within its 
charter powers but is also compatible 
with the public interest and is neces- 
sary or appropriate for or consistent 
with the proper performance by the 
applicant of service as a public utility; 
and, by clause (b) to require equally 
convincing proof that the means pro- 
posed (stock split-up in the instant 
case) shall be reasonably necessary or 
appropriate to accomplish that purpose. 
Certainly the language in clause (b) 
was intended by Congress to have 
meaning, and, if the requirements of 
the section are fully satisfied by meet- 
ing the requirements of clause (a) 
only, it is clear that such construction 
excludes the idea of giving clause (b) 
any meaning whatsoever. To give it 
none would mean that the language is 
redundant. Such interpretation would 
do violence to sound rules of statutory 
construction. 

What does an examination of the 
record in the instant case disclose in 
the way of a factual basis upon which 
the Commission is to make the neces- 
sary statutory findings? Is there sub- 
stantial affirmative proof that the pur- 
pose of the stock split-up is compatible 
with the public interest and necessary 
for the proper performance by the ap- 
plicant of service as a public utility? 
Does the evidence disclose that the 
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stock split-up is a means reasonably 
necessary or appropriate for such pur- 
pose? Is the hearsay testimony of a 
security dealer (no doubt hoping to 
benefit from the transaction), ex- 
pressed to the president of the appli- 
cant company that the proposed reduc- 
tion in unit price of the common stock 
will increase the marketability thereof, 
such proof? Does the “hope rather 
than an expectation” of the officers of 
the company that the proposed stock 
split-up would make it possible to get 
for a single share of the new stock 
more than one-fourth of the present 
market price of the presently outstand- 
ing stock add any weight to such 
proof? I think not. 

In justification of its proposal for a 
stock split-up, applicant relies upon a 
rather tenuous chain of possible hap- 
penings: there is an idea that the 
proposed split-up must cause the 
market price of outstanding common 
. stock to rise; that there will be some 
seasoning of that stock and that the 
price increase must be sufficient to per- 
mit issuance and sale of additional 
stock at a price which will not dilute 
the assumed equity of the present com- 
mon stockholders ; thereafter addition- 
al common stock must be issued and 
sold at such price. But, the record 
will be searched in vain for anything 
more than the nebulous hope, that the 
increase in price of common stock. 
which is the sine qua non, ever will 
be realized. This is true as to the pe- 
riod of time the stock must “season,” 
the testimony merely indicating that 
no additional common stock will prob- 
ably be issued within two years. 
Then, too, there is no evidence what- 
ever to show the amount of the in- 
crease expected. The president of the 
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applicant stated that “we would like to 
have the new stock fairly well sea. 
soned before it is offered to the pub- 
lic.” Obviously, stock can only be 
seasoned by being offered to the pub- 
lic, and in addition, must be offered to 
the public in sufficient amounts and 
under such sponsorship as will tend 
to establish a reasonably active market 
therefor. The record, however, does 
not disclose that any such action is con- 
templated by the applicant. In my 
opinion, the evidence here tends to 
show that the presently outstanding 
stock is not “seasoned,” although it 
has been on the market for many 
years. Certainly, no stock which is 
held as closely as applicant’s founders’ 
common stock can ever be “seasoned” 
nor can it be expected that stock hav- 
ing no voice in the management of a 
corporation and at the same time no 
assurance of any return thereon (such 
as the special common stock) will be 
much sought after, regardless of the 
unit price thereof. 

There is no evidence as to the effect 
of the applicant’s improved financial 
structure, if it should be achieved, on 
its cost of additional capital. There is 
no evidence that the applicant will raise 
additional capital. In this connection 
it would appear that the record before 
this Commission falls short even of 
the showing made in Re Fairport, 
Painesville & E. R. Co. (1931) 175 
Inters. Com. Rep. 767, which the In- 
terstate Commerce Commission there 
held to be insufficient to establish that 
the stock split-up there under consid- 
eration was necessary or appropriate 
for the purpose intended, under § 
20(a) of the I. C. C. Act, the lan- 
guage of which is followed closely in 
§ 204(a) of the Federal Power Act. 
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Finally, there is nothing to show 
that any benefit that might be derived 
by the applicant as a result of the pro- 
posed stock split-up will be passed on 
the consumers served by it. It is also 
significant that the applicant does not 
rely upon the benefit from any in- 
creased price to the present holders of 
such stock to meet the statutory re- 
quirements. Perhaps the interest 
which applicant’s officers and directors 
have in its outstanding common stock 
make it understandable why that im- 
mediate effect is not stressed in the ap- 
plicant’s showing and reliance is 
placed upon more tenuous and remote 
effects. 

With due deference to the majority 
of the Commission, in my opinion, the 


conclusion is inescapable that the ree- 
ord is lacking in substantial affirmative 
proof upon which the Commission 
may predicate findings that the object 
sought to be achieved is compatible 
with the public interest, necessary or 
appropriate for or consistent with the 
proper performance by the applicant 
of service as a public utility, and, that 
the means proposed is reasonably nec- 
essary or appropriate for such pur- 
pose. Upon such record, the convic- 
tion seems to me irresistible that the 
applicant has failed to meet the statu- 
tory requirements and that we are un- 
able to make the findings required by 
§ 204(a) of the act. I am of the 
opinion, therefore, that the applica- 
tion should be denied. 
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Re Central Illinois Electric & Gas 


Company 


[File No. 32-146, Release No. 1592.] 
Security issues, § 13.2 — Exemption under Holding Company Act — Subsidiary 


of registered company. 


A subsidiary of a registered holding company is entitled to an order ex- 
empting the issuance and sale of securities from the provisions of § 6(a) 
of the Public Utility Holding Company Act of 1935, pursuant to § 6(b), 
when the proposed issue and sale have been expressly authorized by a state 
Commission and the offering is made solely for the purpose of financing 
the business of the applicant, subject, however, to conditions in the public 
interest and for the protection of investors and consumers. 


Accounting, § 56 — Mark-up of capital account — Holding company acquisition. 
Criticism of mark-up, or write-up, of book value of utilities acquired by 
a holding company at prices in excess of value as shown by the operating 


company’s books, p. 146. 


Security issues, § 88 — Basis — Book value written up. 
Discussion of the propriety of book value of public utilities, marked up 
to represent purchase price paid in excess of value as shown by the operat- 
ing company’s books, as the basis for security issues, p. 146. 
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Valuation, § 54 — Security issue basis — Reproduction cost. 


Criticism, by members of Securities and Exchange Commission, of te- 
“saclay ong : 5 edie ia 
production cost in determining the basis for issuance of securities, p, 148, 


Valuation, § 53 — Security issues — Sale or exchange value. 


Discussion of sale or exchange value as the proper criterion for the Securi- 
ties and Exchange Commission in dealing with security issues, p. 151. 


Valuation, § 16 — Sale or exchange value — Earnings as factor. 


Discussion of reasonably expected earnings of property as a factor in de- 
termining sale or exchange value, p. 151. 


Security issues, § 49 — Controlling factor — Future earnings. 
Discussion of the reasonable expectation of future earnings of the issuing 
company as the controlling factor when the Securities and Exchange Com- 
mission is considering the issuance of new securities, p. 151. 


(Heaty, Ercuer, Frank, Commissioners, concur.) 
[June 19, 1939.] 


b  eremeem under § 6(b) of the Public Utility Holding 

Company Act of 1935 for exemption from the provisions 

of § 6(a) of that act of the issue and sale of securities ; exemp- 
tion granted subject to conditions. 


By the Commission: Central II- 
linois Electric and Gas Company, a 
direct subsidiary of Consolidated Elec- 
tric and Gas Company, and an indirect 
subsidiary of Central Public Utility 
Corporation, both registered holding 
companies, has filed an application, 
and amendments thereto, under § 6 
(b) of the Public Utility Holding 
Company Act of 1935 (15 USCA, 
§ 79f [b]) for exemption from the 
provisions of § 6 (a) of that act of 
the issue and sale of $14,750,000 prin- 
cipal amount of first mortgage bonds, 
32 per cent series, due 1964, and $3,- 
000,000 principal amount of 3 per 
cent-3} per cent-4 per cent serial de- 
bentures, due serially December 1, 
1939, to June 1, 1949, inclusive.? 

Exemption is sought under that sen- 


tence of § 6 (b) which provides that 
the Commission shall exempt from the 
provisions of § 6 (a) of the Act 
* subject to such terms and con- 
ditions as it deems appropriate in the 
public interest or for the protection of 
investors or consumers” the issue or 
sale of any security. 

“By any subsidiary company of a 
registered holding company, if the is- 
sue and sale of such security are sole- 
ly for the purpose of financing the 
business of such subsidiary company 
and have been expressly authorized 
by the state Commission of the state 
in which such subsidiary company 
is organized and doing business, 


” 


A public hearing on the application, 
as amended, was duly held after ap- 





1The Public Utility Holding Company Act 
of 1935 is hereinafter referred to as the “Act”; 
Central Illinois Electric and Gas Co. and its 
predecessor corporations are hereinafter col- 
lectively referred to as the “applicant” or 
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“Central Illinois”; and Consolidated Electric 
and Gas Company and its predecessor corpo 
rations are hereinafter collectively referred to 
as “Consolidated.” 
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propriate notice. No member of the 
public appeared or requested an op- 
portunity to be heard. The Commis- 
sion has examined the record herein 
and makes the following findings: 

1. Relation of applicant to regis- 
tered holding companies. The appli- 
cant is an indirect subsidiary of Cen- 
tral Public Utility Corporation, and a 
direct subsidiary of Consolidated 
Electric and Gas Company, both reg- 
istered holding companies. The fol- 
lowing list indicates the chain of con- 
trol: 

Voting Trustees under Voting Trust 
Agreement dated August 1, 1932, for 
Common Stock of Central Public 
Utility Corporation, Central Public 
Utility Corporation, Consolidated 
Electric and Gas Company, Central 
Illinois Electric and Gas Co. 

2. Organization and business of ap- 
plicant. The applicant is a public util- 
ity company organized under the laws 
of Illinois and operating wholly with- 
in that state. It was originally incor- 
porated on February 22, 1861, under 
the name of Rockford Gas Light and 
Coke Company, changed its name on 
December 2, 1930, to Illinois Public 
Utility Company, and later, on Feb- 
| ruary 4, 1931, adopted the name of 
Central Illinois Electric and Gas Com- 
pany. 

Generally speaking, the properties 
of the applicant are divided into three 
divisions, namely, Rockford division, 
Lincoln division, and Albion division, 
located, respectively, in north central, 
central, and southeastern Illinois. The 
Rockford division furnishes the city 
of Rockford with electricity, steam 
heat, bus, and trolley bus service; the 
cities of Rockford, Pecatonica, and 
Freeport with gas; and 22 neighbor- 
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ing towns and communities with elec- 
tricity. The Lincoln division furnish- 
es electricity, gas, and water to the 
city of Lincoln, and electricity to 35 
neighboring communities. The Al- 
bion division furnishes electricity to 
the city of Albion and to 7 neighbor- 
ing towns. The applicant manufac- 
tures all of its gas (except for a small 
quantity of natural gas at Lincoln 
which it purchases from a nonaffiliated 
company), and approximately 40 per 
cent of its energy requirements. Elec- 
tricity and gas are sold only at retail. 
Approximately 60 per cent of the ap- 
plicant’s gross operating revenue is de- 
rived from the sale of electricity, 26 
per cent from the sale of gas, 10 per 
cent from transportation operations, 
and 4 per cent from the sale of water 
and steam. 

3. Previous temporary financing. 
In January of this year, the applicant 
filed an application (File No. 32- 
130) under § 6 (b) of the Act for an 
exemption from the provisions of § 6 
(a) thereof in regard to the issue and 
sale of $2,000,000 principal amount 
of 32 per cent notes and $3,000,000 
principal amount of first and refunding 
mortgage gold bonds, 5 per cent se- 
ries, to be pledged as collateral secu- 
rity therefor. The notes were issued 
and sold in order to obtain funds to 
pay off an approaching maturity of 
bonds, the payment of which had been 
assumed by the applicant. The notes 
were sold at private sale to two insur- 
ance companies, for cash, at the ag- 
gregate face amount of $2,000,000, 
plus interest accrued to the date of de- 
livery. Each purchaser received, as 
pledgee, $1,500,000 principal amount 
of the first and refunding mortgage 
gold bonds, and both purchasers stat- 
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ed that the notes were being acquired 
for investment and not with a view to 
resale or distribution. The pledge 
agreement contained certain restric- 
tions as to the withdrawal of cash rep- 
resenting the proceeds of property re- 
leased from the mortgage, as to the 
applicant’s annual charges for depre- 
ciation and maintenance, and as to the 
payment of dividends. Each note, 
moreover, contained a sinking-fund 
provision whereby the applicant was 
required to pay $25,000 of the prin- 
cipal amount of each note semiannu- 
ally. The Commission having found 
that the transaction was exempt from 
the provisions of § 6 (a) of the act, 
entered its order to that effect on Feb- 
ruary 27, 1939, but without opinion. 
The issuance of the notes was only a 
preliminary step to a permanent re- 
funding program which the applicant 
had in contemplation at that time and 


which is the subject matter of the 
present application. 

Our findings and opinion with re- 
spect to the financing now proposed 
are in the main applicable to the previ- 
ous temporary financing, with certain 
differences herein noted. 

4. Capitalization and net earnings 
of applicant. Central Illinois has out- 
standing a single class of stock, all of 
which is owned by Consolidated Elec- 
tric & Gas Company, and three 
different issues of funded indebted- 
ness, all of which are owned by the 
public. The capitalization of Central 
Illinois as of April 30, 1939, both 
actual (and reflecting the effects of 
the temporary financing) and after 
giving effect to the proposed offering, 
and its net earnings based on actual 
operations for the twelve months end- 
ed April 30, 1939, are set forth in the 
following tabulations : 


CAPITALIZATION 


At April 30; 1939 (and reflecting the effects 


of the temporary financing) 
Common stock and earned surplus: 


Common stock—74,242 shares at a stated value of $85 a share $6,310,570.00 


Surplus (earned and capital) 


Long-term debt: 
First and refunding mortgage bonds: 
5% Series due Feb. 1, 1951 
6% Series due June 1, 1952 
First mortgage, 25 year bonds 


Pro Forma 
Giving Effect to 
Refunding of 
Per Books Bonds & Notes 
$6,310,570.00 
969,828.48 


$7,280,398.48 


807,114.73 
$7,117,684.73 








$13,909,000.00 
$14,750,000.00 


Three-year 32% collateral notes, due Feb. 15, 1942 


10-year debentures 


Total capitalization 


3,000,000.00 
$17,750,000.00 
$25,030,398.48 








% Net outstanding long-term debt to total capitalization 
% Net outstanding long-term debt to gross fixed property .. 
% Net outstanding long-term debt to net fixed property .... 


% Net outstanding long-term debt to net fixed property less 


mark-ups 


107.8% * 


* As the serial debentures are retired, this percentage will decrease, thus at the full maturity 
of these debentures the long-term debt will be reduced by $3,000,000 to $14,750,000 based on 


the above capitalization. 


The per cent of then net outstanding long-term debt to net fixed 


property less mark-ups (as of April 30, 1939) will be 89.6 per cent. 
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EARNINGS 


Gross operating revenues 


Operating expenses and taxes (includes Federal income tax) 


Net operating revenue before provision for retirements 


Nonoperating income net (loss) 


Gross income before provision for retirements 
Provision for retirements 


Gross income 


Deductions from income: 
Annual interest requirements on funded debt 


Per Books 
(Adjusted to 
reflect annual 

interest require- 
ments on Funded 
Debt Outstanding 
April 30, 1939) 
$4,781,879.61 
2,723,621.49 


$2,058,258.12 
(13,709.86) 


$2,044,548.26 
462,422.31 


$1,582,125.95 


Pro Forma 
$4,781,880.00 
2,762,681.00 


$2,019,199.00 
(13,710.) 


$2,005,489.00 
462,422.00 


$1,543,067.00 














$815,210.00 $665,625.00 


Other deductions (including amortization of debt, discount 


and expenses) 
Total charges 


Net income 


28,118.66 
$843,328.66 
$738,797.29 


67,535.00 
$733,160.00 
$809,907.00 














Times charges earned (after provisions for Federal income 


taxes) : : 
Before provision for retirements 
After provision for retirements 


5. Disposition of proceeds of sale 


of first mortgage bonds and serial 
debentures. The first mortgage bonds 
and serial debentures will be offered 
to the public through a group of un- 
derwriters headed by Harris, Hall & 


Company (Incorporated). The first 
mortgage bonds will be offered at 
100} plus accrued interest and the 
price to Central Illinois will be 984 
plus accrued interest. The serial de- 


Gross proceeds : 
First mortgage bonds 
Serial debentures 


Net proceeds 
Use of proceeds: 


2.42 2.74 
1.88 2.10 


bentures will be offered at a weighted: 
average of 100.972 plus accrued in-- 
terest and the price to Central Illinois: 
will be a weighted average of 99}, 
plus accrued interest. The aggregate 
amount to be received by Central IIli-- 
nois for the first mortgage bonds and’ 
serial debentures will be $17,513,- 
750 exclusive of accrued interest. 

The following tabulation indicates 
the disposition of such proceeds: 


$14,528,750.00 
2,985,000.00 


$17,513,750.00 
93,779.00 


$17,419,971.00 


1, Redemption of the $13,909,000 principal amount of first and refunding 
mortgage gold bonds, 5 per cent series due 1951, of the applicant, being all of 


said bonds outstanding, at 1034 


$14,395,815.00 


2. Redemption of the $746,000 principal amount of first and refunding mort- 
gage gold bonds, 6 per cent series due 1952, of the applicant, being all of said 


bonds outstanding, at 1034 


772,110.00 


3, Redemption of $2,000,000 principal amount of 3-year 32 per cent collateral 


notes of the applicant, being of said notes outstanding, at 1008 


2,002,500.00 
$17,170,425.00 
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The remaining balance estimated at 
$249,546 is to be used for capital ad- 
ditions and improvements to the prop- 
erty and facilities of the applicant. 

6. Approval of state Commission. 
The Illinois Commerce Commission by 
order dated June 6, 1939, No. 27942 
(Authorization No. 2534), has au- 
thorized the issue and sale of the first 
mortgage bonds and serial debentures, 
on the terms, for the purposes, and in 
the manner described in the applica- 
tion. 

7. Character of adjustments in the 
property account. As of April 30, 
1939, the gross book value of appli- 
cant’s property was $27,684,983.59, 
recorded on its balance sheet under the 
caption “Property, Plant, and Equip- 
ment (including intangibles)—Valu- 
ations Assigned at Date of Reorgani- 
zation in 1931, Based on Appraisals, 
Less Portion of Intangibles Subse- 
quently Written Off, Plus Subsequent 
Additions at Cost, Less Retirements.” 
It is not disputed that on April 30, 
1939, this account included certain 
mark-ups. 

Applicant concedes that on Febru- 
ary 28, 1931, $9,489,445.78 was add- 
ed to the book value of the properties 
in connection with a reorganization ® 
during the course of which the appli- 
cant acquired the net assets of six 
other Illinois operating public utility 
companies. The character of that 
revaluation is revealed in the following 


chronological history of the properties 
of these seven companies: 


At various times from 1925 to 1931, 
prior to the reorganization, Consoli- 
dated purchased control of Central Il- 
linois and the six acquired companies 
from persons who had no affiliation 
with Consolidated or its management, 
at an aggregate cost of $21,411, 
672.28. This was paid in cash or the 
equivalent of cash in the form of se- 
curities at market ; in the few instances 
where debt securities were given for 
properties, such debt securities were 
all subsequently paid off in cash. Of 
this sum, $14,863,881.41 was paid for 
common stock of the seven companies 
which had a book value of $5,314, 
012.26. Thus, in what were prob- 
ably arm’s length transactions, Con- 
solidated paid $9,549,869.15 more 
than the book value of the common 
stock of those companies, which, of 
course, rested on the figures at which 
property was recorded on their books 
prior to the acquisition of control by 
Consolidated. Thereafter, until the 
reorganization, Consolidated made no 
attempt to mark-up the book value of 
the properties of the seven companies, 
for until that date no substantial ad- 
justments were made in any of the 
property accounts. On the dates of 
acquisition by Consolidated, these 
property accounts had an aggregate 
book value of $16,042,341.18; there 
were net additions to February 28 
1931 (figured at cost), of $5,120,- 





2 The transaction of February 28, 1931, al- 
though described as a “reorganization” by the 
applicant, and so denominated here, can 
scarcely be deemed a reorganization in the 
ordinary sense. Central Illinois merely bought 
the net assets of six other public utility com- 
panies; there was present no element of finan- 
cial embarrassment or readjustment of the 
rights of security holders or creditors. 
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8 Rockford Electric Company, Illinois Cities 
Gas and Electric Company, The Emden Wa- 
ter, Light and Power Company, St. Joseph- 
Oakwood Electric Company, The Rural Gas 
Supply Company, and The United Fuel Trans- 
portation Company. These six companies are 
hereinafter sometimes referred to collectively 
as the “acquired companies.” 
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575.91, making a total of $21,162,- 
917.09. 

On February 28, 1931, Central II- 
linois paid $16,107,313.83 as consid- 
eration (including no par stock issued 
at $100 per share) for properties of 
the six acquired companies : 

Principal amount of bonds is- 
sued $11,542,000.004 

Initial stated value of 19,996 

shares of no-par value stock 

at $100 per share 


Accounts receivable canceled .. 
Principal amount of bonds as- 


1,999,600.00 
240,342.84 


2,714,000.00 
$16,495,942.84 
388,629.01 


$16,107,313.83 


Inasmuch as both Central Illinois 
and the acquired companies were sub- 
sidiaries of Consolidated, the excess 
paid by Central Illinois over the book 
value of the properties as recorded on 
the books of the six selling companies 
represented an intrasystem mark-up. 
On the books of the six selling com- 
panies net properties amounted to 
$13,027,619.57 (gross book value 
$15,714,342.94) ; Central Illinois paid 
$16,107,313.83. There was thus an 
intrasystem mark-up of $3,079,694.26. 
These same properties, moreover, were 
recorded on the books of Central Illi- 
nois at a net book value of $19,709,- 
136.62. This constituted an addition- 
al mark-up of $3,601,822.79 over the 
intrasystem cost to the applicant, mak- 
ing a total mark-up allocable to the 
acquired properties of $6,681,517.05. 


Other net assets received .. 


And at the same time Central Illinois 
marked up its own properties by $2,- 
807,928.73, making an aggregate re- 
organization mark-up on all seven 
properties of $9,489,445.78. This sum 
was subsequently reduced by mark- 
downs aggregating $2,261,251, leav- 
ing a net mark-up in the property ac- 
count of Central Illinois on April 30, 
1939, of $7,228,195. On that date, 
net outstanding long-term debt 
amounted to 101.2 per cent of net 
property less mark-ups. 

The acquisition of assets and the 
issuance of securities by Central IIli- 
nois were authorized on February 4, 
1931, by the Illinois Commerce Com- 
mission (Order No. 20562, Authori- 
zation No. 2218). The authorization 
of the state Commission was based, at 
least in part, upon a reproduction cost 
appraisal of the physical properties of 
both Central Illinois and the acquired 
companies by the engineering firm of 
Spooner & Merrill, Inc., of Chicago, 
Illinois. Since the appraisal showed 
an estimated cost of reproduction new, 
less depreciation, of $20,473,319 for 
the acquired companies, and $7,593,- 
948 for Central Illinois, the state Com- 
mission authorized the applicant to 
record the properties, as of October 
31, 1930, at a book value of $30,- 
417,585 (net book value $27,404,- 
595.57) on a balance sheet which 
showed long-term debt of $17,714,000 
and a capital stock liability of $7,- 
400,000.° 





*Central Illinois simultaneously discharged 
and refunded a 6 per cent note in the principal 
amount of $3,458,000 held by Consolidated, by 
Issuing in exchange directly to Consolidated, 
5 per cent bonds, at par, in the same principal 
amount. Fifteen million dollars in bonds, 
therefore, were issued on February 28, 1931. 
_ >The order of the state Commission specif- 
ically provided that “approval by the Com- 
mission . shall not be construed as a 


finding of value of the properties involved 
herein or of any part thereof in any rate 
proceeding or other proceeding now pending 
or that may hereafter come before the Com- 
mission.” The state Commission also found, 
however, that “the reasonable values of the 
properties proposed to be acquired . . . for 
the purpose set forth in the application here- 
in, are equal to the respective considerations 
proposed to be paid therefor and the obliga- 
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8. Discount on bonds issued by ap- 
plicant. In connection with the so- 
called reorganization dated February 
28, 1931, the applicant issued bonds to 
the selling companies. The order of 
the Illinois Commerce Commission 
specified the amount of bonds to be 
issued to each of the selling companies 
and required “that the bonds should 
be delivered on the basis of par.” The 
aggregate of the bonds issued to the 
selling companies amounted to $11,- 
542,000. Simultaneously, applicant 
issued $3,458,000 of bonds directly to 
Consolidated in discharge of its note 
for the same principal amount. 

Since the purchase price paid to the 
selling companies was $3,079,694.26 
in excess of the carrying value of the 
property sold, there would have re- 
sulted an aggregate credit to the sur- 
plus accounts of the selling companies 
in that amount had the bonds, which 


were received as a part of such price, 


been taken at par. However, the 
bonds were recorded by the selling 
companies at 894, and the resulting 
discount of $1,211,910 served to re- 
duce the credit to surplus to $1,867,- 
784.26. The selling companies were 
forthwith liquidated, and the bonds of 
applicant were received by Consoli- 
dated as a liquidating dividend. 
Consolidated immediately sold the 
entire $15,000,000 principal amount 
of bonds to underwriters at 894. 
These securities were finally sold by 
the underwriters to the public at 944. 
9. Reserve for retirements. On 
April 30, 1939, the applicant had in 
its depreciation or retirement reserve 


the sum of $3,988,848.05 or 16.9 per 


cent of its depreciable property.* From 
1931 to 1938 the average annual 
charge for maintenance and retire- 
ments amounted to 15.68 per cent of 
gross operating revenues. The annu- 
al accrual to retirements of about 
$480,000 has been informally ap- 
proved by the Illinois Commerce Com- 
mission, and D. C. McClure, president 
of Central Illinois, testified at a hear- 
ing before this Commission in Febru- 
ary, 1939, that in his opinion the ex- 
isting retirement reserve, and the an- 
nual expenditures for maintenance 
and annual accrual to retirements are 
sufficiently large that the integrity of 
the principal of the bonds then out- 
standing is maintained at all times. 
Spooner & Merrill, Inc., in their an- 
nual report on the properties to the 
trustee for the bonds now being re- 
funded also stated that in their opin- 
ion the retirement reserve and the an- 
nual accrual to retirements were ade- 
quate to care for the company’s needs; 
and that the annual expenditures for 
maintenance have been sufficient to 
maintain the properties in good oper- 
ating condition. The applicant has 
made certain covenants in the mort- 
gage with respect to maintenance and 
provisions for retirements as more 
fully described hereinafter. 

10. Securities to be offered. The 
first mortgage bonds to be issued by 
Central Illinois and which are to be 
the subject of a public offering will 
bear interest at the rate of 33 per cent 
per annum, will be dated June 1, 1939, 
and will mature June 1, 1964. These 
bonds will be secured by a mortgage 
executed by Central Illinois to The 





tions proposed to be assumed in connection 
therewith . . .” 

8A detailed statement of the character of 
the property in the property account on April 
29 P.U.R.(N.S.) 


30, 1939, discloses nondepreciable property in 
the amount of $1,051,216; depreciable prop- 
erty in the amount of $23,524,404; and in- 
tangible property in the amount of $3,109,363. 
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First National Bank of Chicago, of 
Chicago, Illinois, as trustee. 

The mortgage will constitute a di- 
rect first lien upon all property, real, 
personal, or mixed, tangible or intan- 
gible, now owned by Central Illinois 
or hereafter acquired, with certain 
exceptions set forth therein. 

The amount of additional first mort- 
gage bonds of 1964 series or other 
series which, as to security, will rank 
equally with the first mortgage bonds 
of 1964 series is not limited except as 
set forth in the mortgage. The mort- 
gage contains provisions for the issu- 
ance of additional bonds in a principal 
amount equal to the amount of cash 
deposited with the trustee and also 
upon the basis of 70% of the net prop- 
erty additions as defined in the mort- 
gage. The issuance of any such ad- 
ditional bonds is likewise conditioned 
upon the earnings record of Central 
Illinois, as more particularly set forth 
in the mortgage. 

The mortgage provides for a sink- 
ing fund, to be created by the deposit 
with the trustee on June 1, 1950, and 
on June Ist in each succeeding year, 
of an amount equal to 2 per cent of 
the largest aggregate principal amount 
of first mortgage bonds outstanding 
between June 1, 1950, and each such 
sinking-fund payment date. Central 
Illinois also covenants that during 
each year, so long as any first mort- 
gage bonds are outstanding, amounts 
aggregating not less than (a) 15 per 
cent of its gross operating revenues 
(other than revenues from its trolley 
and motor bus and other transporta- 
tion properties and from other proper- 
ties not qualified as property addi- 
tions, as defined in the mortgage) and 
(b) 20 per cent of its gross operating 
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revenues derived from trolley and mo- 
tor bus and other transportation prop- 
erties and other properties not quali- 
fied as property additions, will be ex- 
pended for maintenance and repair of 
its properties, construction or acqui- 
sition of property additions, or the 
retirement of first mortgage bonds. 
Central Illinois will receive credit in 
subsequent years for any excess of 
such expenditures made in any year 
over the amount required, but to the 
extent that it does not so expend or 
have credits during any calendar year, 
it must deposit cash with the trustee 
in an amount equal to such deficiency 
to be withdrawn as in the mortgage 
provided. Provision is made in the 
mortgage, however, for redetermin- 
ing the percentage of gross operating 
revenues to be so expended or deposit- 
ed at 3-year intervals in accordance 
with the findings of an independent 
engineer selected by the trustee and 
approved by Central Illinois, at the 
request of Central Illinois or of the 
holders of not less than 10 per cent of 
the first mortgage bonds outstanding. 

The mortgage also provides that, so 
long as any of the first mortgage 
bonds remain outstanding, Central II- 
linois will not declare or pay any divi- 
dends or make any other distribution 
on shares of any class of its capital 
stock (other than dividends payable in 
stock) or purchase or acquire for a 
consideration any such stock, except 
out of net earnings lawfully available 
for that purpose accumulated after 
December 31, 1938; provided that in 
computing such net earnings so avail- 
able there shall have been, subsequent 
to December 31, 1938, and up to the 
date as of which the computation is 
made, either expended for mainte- 
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nance, or credited to a reserve for de- 
preciation and retirement and charged 
against earnings, or credited to sur- 
plus not available for the payment of 
dividends or the purchase, retirement, 
or acquisition of any shares of stock 
of Central Illinois while any of the 
first mortgage bonds are outstanding, 
an amount at least equal to the 
amounts required to be expended or 
deposited with the trustee as above 
set forth and as in the mortgage more 
fully provided. 

The serial debentures to be issued 
by the applicant and which are to be 
the subject of a public offering will 
be dated June 1, 1939, will mature in 
the principal amounts and on the dates, 
and will bear interest from June 1, 
1939, at the rates stated in the follow- 
ing table: 

Principal Amount Maturity Date Interest Rate 


$125,000 December 1, 1939 

$125,000 June 1, 1940 
December 1, 1940 
June 1, 1941 
December 1, 1941 
June 1, 1942 
December 1, 1942 
June 1, 1943 
December 1, 1943 
June 1, 1944 
December 1, 1944 
June 1, 1945 
December 1, 1945 
June 1, 1946 
December 1, 1946 
June 1, 1947 
December 1, 1947 
June 1, 1948 
December 1, 1948 
June 1, 1949 


The serial debentures will not be 
secured but will be general obligations 
of Central Illinois and will be issued 
under an indenture executed by Cen- 
tral Illinois to The Northern Trust 
Company, of Chicago, Illinois, as 
trustee. 

The indenture provides that, while 
any of the serial debentures are out- 
29 P.U.R.(N.S.) 


standing, Central Illinois will incur no 
indebtedness, except as specifically 
permitted thereunder. Restrictions as 
to the payment of dividends similar to 
those contained in the mortgage are 
also contained in the indenture. 

11. Price and Spread. The record 
discloses that the price to the public 
and the underwriting spread were de- 
termined by arm’s length bargaining 
with the underwriters. The price to 
the public is not unreasonable in the 
light of existing conditions. The 
spread, 2 points for the first mortgage 
bonds and 1.472 points for the serial 
debentures, plus $15,000, is within 
limits that we have recognized as ap- 
propriate in similar transactions. Ac- 
cordingly, we are not disposed to at- 
tach any conditions to our orders with 
regard to the price or the spread. 

12. Conclusions of law. In view 
of the foregoing, the Commission 
concludes that the proposed issue and 
sale of first mortgage bonds and serial 
debentures have been expressly author- 
ized by the Illinois Commerce Com- 
mission ; that both offerings are made 
solely for the purpose of financing the 
business of the applicant ; and that the 
applicant is therefore entitled to an or- 
der exempting the proposed transac- 
tion from the provisions of § 6 (a). 
The Commission deems it appropriate, 
however, in the public interest and for 
the protection of investors and con- 
sumers that its order shall be subject 
to the following conditions: 

(1) That the issue and sale of the 
first mortgage bonds and serial de- 
bentures shall be in compliance with 
the terms and conditions of, and for 
the purposes represented by said ap- 
plication, as amended, and in compli- 
ance with the terms and conditions 
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imposed by the order of the Illinois 
Commerce Commission ; 

(2) That such exemption shall im- 
mediately terminate without further 
order of this Commission if at any 
time the authorization by the Illinois 
Commerce Commission shall be re- 
voked or shall otherwise terminate; 
and 

(3) That within ten days after the 
issue and sale of the first mortgage 
bonds and serial debentures the appli- 
cant shall file with this Commission a 
certificate of notification showing that 
such issue and sale have been effected 
in accordance with the terms and con- 
ditions and for the purposes repre- 
sented by said application, as amend- 
ed; 

(4) That, pursuant to the powers 
vested in this Commission by §§12 
(c) and 20 (a) of the Public Utility 
Holding Company Act of 1935, and 
in accordance with the written con- 
sent of the Central Illinois Electric 
and Gas Company filed herein, 

Except as the Commission may, by 
order or orders, from time to time 
permit, so long as any of said com- 
pany’s first mortgage bonds, 32 per 
cent series, due 1964, issued under the 
mortgage dated June 1, 1939, execut- 
ed by Central Illinois to First Nation- 
al Bank of Chicago as trustee, and se- 
rial debentures, dated June 1, 1939, 
and due serially December 1, 1939, to 
June 1, 1949, inclusive, issued under 
the indenture executed by Central Iili- 
nois to The Northern Trust Company 
as trustee, are outstanding under said 
mortgage and indenture, said com- 
pany shall not declare or pay dividends 
(other than dividends payable solely 
in shares of its common stock) or 
make any other distribution on any 
[10] 
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shares of its common stock, nor shall 
any shares of such common stock be 
purchased, retired, or otherwise ac- 
quired by said company for a consid- 
eration except out of net earnings of 
the company lawfully available for the 
purpose accumulated after December 
31, 1938; provided, however, that in 
computing the amount of such net 
earnings which are so available, there 
shall have been, subsequent to Decem- 
ber 31, 1938, and up to the date as 
of which such computation is made, 
either expended for maintenance, or 
credited to a reserve for depreciation 
or retirements and charged against 
earnings, an amount at least equal to 
the amounts required to be expended 
and deposited with the trustee by the 
provisions of § 1 of Art. V of said 
mortgage, dated June 1, 1939, for 
such period; and, with respect to this 
stipulation, the percentages provided 
in said § 1 of Art. V shall be appli- 
cable at all times irrespective of wheth- 
er or not said percentages may be 
changed from time to time pursuant 
to the provisions of § 5 of Art. V of 
said mortgage. 

_ The provisions contained in the 
foregoing paragraph shall be subject 
to review, modification, and revoca- 
tion by this Commission at any time, 
and from time to time, upon its own 
motion or upon application by the 
company after notice and opportunity 
for hearing. 

In view of all the circumstances, in- 
cluding the rate structure, the earn- 
ings position, and the maintenance and 
retirement policy of the applicant, we 
deem it unnecessary to attach any fur- 
ther conditions to the order of ex- 
emption. 

An appropriate order will issue. 
29 P.U.R.(N.S.) 
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HeEaty, Commissioner, concurring : 
The first question for decision is: Is 
the applicant entitled to an exemption 
by the terms of § 6 (b) of the act by 
reason of the purposes for which the 
issue is to be used and the fact that 
the state Commission has authorized 
the issue? Obviously the answer is 
“yes,” 

The second question for decision is: 
Should this Commission attach terms 
and conditions to the exemption? I 
cannot think of any which would be 
appropriate in addition to the condi- 
tion in our order controlling dividends 
and applicant’s annual charges for de- 
preciation reserves or retirements, 
which condition supplements and 
strengthens the provisions of the 
mortgage and indenture pertaining 
thereto. Therefore I concur in the 
majority opinion. However, I wish 
to try to state in my own way facts 
which appear in that opinion and to 
append some observations concerning 
them. 


First: What is responsible for the 
figures now found in the applicant’s 
property account? Certainly not the 
cost of constructing that property! 
Rather, said figures are due to the 
price which the holding company was 
willing to pay to obtain control of the 
applicant and six other operating com- 
panies in Illinois between 1925 and 
1931. This price was $21,411,672.28. 
Of this, $14,863,881.41 was paid for 
the common stock of the seven com- 
panies. This stock at the time of this 
purchase had a book value on the 
books of the seven companies which 
issued it, of $5,314,012.26. This fig- 

7See Vol. 52, pp. 202; 309-334 Federal 


Trade Commission Reports—Utility Corpora- 
tions. 
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ure presumably reflected no less than 
actual cost of constructing those com- 
panies’ properties. But the holding 
company paid $14,863,881.41 fo, 
these stocks or $9,549,869.15 more 
than their value on the books of the 
companies issuing them. These pric. 
es were paid by a holding company 
which proved unsuccessful and which 
had to undergo reorganization with 
consequent heavy losses to its own se- 
curity-holders.’ They were paid dur- 
ing the period when the competition 
among holding companies to acquire 
operating companies was at its fren- 
zied worst and when prices were 
strongly influenced by schemes to gen- 
erate profits through Commissions and 
spreads on distributing the senior se- 
curities of the companies acquired, 
through fees for management, en- 
gineering, legal, and other “services,” 
from sales of material or properties 
to controlled subsidiaries and from 
other forms of patronage then inher- 
ent in control. The holding company 
paying these prices and the prices 
themselves were not subject to the ap- 
proval or jurisdiction of any regula- 
tory body. The prices were fought 
out between strangers in interest it is 
true, but they were not subject to any 
type of governmental supervision, 
state or Federal. The importance of 
that fact lies in the further fact that a 
large portion of those prices so paid 
have now become transmogrified into 
book values of the properties of the 
operating company, the applicant. 
How did that come about? By the 
following steps: The applicant, con- 
trolled by the holding company, in 
1931 bought the properties of the six 
other companies, also controlled by 
the holding company. The buyers and 
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the sellers being subject to common 
control were mere pawns of the hold- 
ing company. The properties sold 
were on the books of the selling com- 
panies at $13,027,619.57. They were 
sold for $3,079,694.26* more than 
that sum or $16,107,313.83. How- 
ever, the applicant did not record 
them at $16,107,313.83 but at $19,- 
709,136.62 or an additional mark-up 
of $3,601,822.79 making a total mark- 
up of $6,681,517.05. By these steps 
the holding company worked into the 
property account of the operating 
company roughly two-thirds of the 
excess of the price which it had paid 
for control, over the underlying book 
values of the companies whose control 
had been bought.® After the six sell- 
| ing companies sold their properties 
and received their pay from the appli- 
cant, in the form of applicant’s secu- 
tities, the six selling companies were 
dissolved and the applicant’s securities 
which they had received, as stated, 
were passed on to the holding com- 
pany. 

As already pointed out, up to this 
point about two-thirds of the amount 
by which the price paid by the holding 
company to obtain control of the op- 
erating companies exceeded the value 
of the control stock as shown by the 
operating companies’ books, had been 


mortised into the property account of 
the applicant. To complete the proc- 
ess a further increase in the appli- 
cant’s property account of about $3,- 
000,000 was required. This was ac- 
complished in the following manner: 
The applicant wrote up its own prop- 
erty account (i. e., property which it 
owned before the six selling compa- 
nies made their conveyances to it) by 
$2,807,928.73. There were subse- 
quent write-downs on applicant’s 
books of $2,261,251, leaving a net 
write-up in the property account at 
April 30, 1939, of $7,228,195. Sol 
repeat that the property account of the 
applicant is based upon the price which 
a holding company was willing to pay 
to obtain control of the voting stock 
of the applicant and its predecessors, 
and I have pointed out how the meta- 
morphosis was accomplished. On 
these facts I challenge the propriety 
and wisdom of property accounts be- 
ing made up in the fashion described, 
and I especially challenge the proprie- 
ty of such figures being used to balance 
security issues put out to the public by 
operating companies. I cannot see 
why holding company costs should be 
reflected in the operating company’s 
balance sheet, especially since these 
costs so often include excesses which 
the state (and the Federal government 





§This sum might have been a credit to the 
surplus of the selling companies. However 
the profit actually so credited was $1,867,784.26 
which is the above $3,079,694.26 reduced by 
the discount ($1,211,910) on bonds taken by 
said selling companies as described in the suc- 
ceeding note. 

*Part of the so-called purchase price paid 
by the applicant was paid in bonds of the 
applicant. The order of the then Illinois 
Commission required that these bonds “should 

delivered on the basis of par.” The ap- 
Plicant set them up at par on its books in 
arriving at the mark-up of $6,681,517.05. The 
six selling companies however took them on 
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their books at 894% of par and passed them 
on to the holding company at the same price. 
They were sold to the public at 944. (The 
bankers’ spread was 5 points. The record 
does not show whether the bankers were 
those who controlled the holding company.) 
This method resulted in effect in capitalizing 
$1,211,910 of debt discount in the property ac- 
count of the applicant and also reduced the 
credit for profit on the sale credited to the 
earned surplus of the six selling companies. 

10The aggregate write-ups amounted to 
$9,489,445.78. After deducting the subsequent 
write-downs of $2,261,251, there remained 
$7,228,195. 
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before the passage of the Public Util- 
ity Holding Company Act) was pow- 
erless to prevent. The great signifi- 
cance of these observations to the 
present case lies in the fact that if we 
deduct from the net property account 
of the applicant the write-up of $7,- 
228,195, we find that the net outstand- 
ing funded debt exceeds what remains 
as of April 30, 1939. The debt is 
about 101.2 per cent of the net prop- 
erty account minus mark-ups. Bonds 
and debentures are being issued and 
sold to the public in an amount $1,- 
282,060 in excess of the net property 
account, if we disregard the sums 
which the holding company by the 
means described succeeded in inject- 
ing into the applicant’s property ac- 
count. In other words, for every 


$1,000 of the net property account, 
minus mark-ups, the applicant is issu- 
ing and selling $1,078 of mortgage 


bonds and debentures. 


The authorization of the state Com- 
mission, dated February 4, 1931, deal- 
ing with the events I have discussed, 
and described in the majority opinion, 
was based, at least in part, so that 
opinion states, upon a reproduction 
cost appraisal of the physical proper- 
ties of the applicant and the six sell- 
ing companies. 

Reproduction cost first achieved 
prominence in 1898 when the Supreme 
Court decided that a Nebraska statute 
which fixed the maximum rates to be 
charged for the transportation of 
freight upon railroads in the state of 
Nebraska, prohibited those railroads 
from earning a reasonable return on 
the fair value of their property and 

11 Smyth v. Ames (1898) 169 U. S. 466, 


42 L. ed. 819, 18 S. Ct. 418. 
18 Thid, 546, 547. 


therefore violated the due process ani 
equal protection clauses of the Fou. 
teenth Amendment." The court heli 
that the determination of fair value o{ 
railroad properties for rate-making 
purposes must be predicated upon a 
consideration of the following fac. 
tors: 

“We hold, however, that the basis 
of all calculations as to the reasonable. 
ness of rates to be charged by a cor- 
poration maintaining a highway under 
legislative sanction must be the fair 
value of the property being used by it 
for the convenience of the public. And 
in order to ascertain that value the 
original cost of construction, the 
amount expended in permanent im- 
provements, the amount and market 
value of its bonds and stock, the pres- 
ent as compared with the original cost 
of construction, the probable earning 
capacity of the property under par- 
ticular rates prescribed by statute, and 
the sum required to meet operating ex- 
penses, are all matters for considera- 
tion, and are to be given such weight 
as may be just and right in each case. 
We do not say that there may not be 
other matters to be regarded in esti- 
mating the value of the property. 
What the company is entitled to ask is 
a fair return upon the value of that 
which it employs for the public con- 
venience.” ¥ 

And from one clause in the court’s 
dictum—‘“the present as compared 
with the original cost of construction” 
—has sprung the “reproduction cost 
new minus depreciation” theory of 
fair value. That one short phrase has 
profoundly influenced the economic 
life, perhaps the history, of this na- 
tion. 

For present purposes it is unneces- 


29 P.U.R.(N.S.) 148 





sary 
again 
suffic 
was | 
ue fc 
even 
ducti 
of se 


RE CENTRAL ILLINOIS ELECTRIC & GAS CO. 


sary to elaborate the arguments 
against this method of valuation; it is 
sufficient to point out that the court 
was seeking only to ascertain fair val- 
ue for rate-making purposes and that 
even for those limited purposes repro- 
duction cost was identified as but one 
of several elements to be considered. 

The present case is not a rate case. 
The issue is not whether the appli- 
cant’s property is being confiscated be- 
cause it is not permitted to make a 
fair return upon the present value of 
its property. We are dealing with the 
recording of property on books of ac- 
count to balance the issue and sale of 
securities to the public. I know of 
nothing in law or accounting that jus- 
tifies the recording of estimates of re- 
producing property new on books of 
account. Smyth v. Ames, supra, does 
not justify it; first because that case 
dealt only with rate making and the 
confiscation issue, and second because 
even under that decision an estimate 
of reproduction cost was only one of 
several elements to be considered. 
Note the following from “A State- 
ment of Accounting Principles :” 

“The experience of the last twenty 
years indicates that such revaluations 
inject a disturbing element into ac- 
counts; they destroy comparisons and 
tend to reduce the acceptability of the 
balance sheet generally. For the most 
part accountants have opposed them, 
and should continue to do so.” ™8 

A rate base, under certain decisions 
of the Supreme Court, is required to 
reflect the present fair value of pub- 
lic utility properties for rate-making 


18“A Statement of Accounting Principles,” 
Sanders, Hatfield and Moore (1938) p. 63; 
See also “A Tentative Statement of Account- 
ing Principles Affecting Corporate Reports” 
(1936) 11 Accounting Review, 187, 189. 
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purposes. And since such value has 
no immutable character, these deci- 
sions also recognize that altered cir- 
cumstances, such as a change in the 
general price level of commodities, 
may necessitate a change in the base. 
The rate base and consequently the 
rates can be adjusted to changing con- 
ditions. But once securities are issued 
and sold on the basis of an estimate of 
the cost of reproducing it (especially 
if as here the estimate is made in a 
time of high prices) the loss must be 
absorbed by the investors, and the loss 
cannot be avoided merely by restating 
the value of the properties. Such a re- 
statement is usually made in the proc- 
ess of a painful reorganization and 
in the meantime many of the investors 
have been compelled to dispose of 
their securities and suffer severe loss- 
es. 

The view that Smyth v. Ames, su- 
pra, in some way justifies the record- 
ing of reproduction estimates on 
books of account and the issuance of 
securities of an equivalent amount is 
based upon a distortion and misappli- 
cation of that famous decision and 
has done incalculable injury both to 
the public and to the utility industry. 
I can find but one case in our Su- 
preme Court where this subject is 
dealt with. 

On January 1, 1927, Atlanta, Birm- 
ingham & Atlantic Railroad Company 
filed with the Interstate Commerce 
Commission a balance sheet which re- 
flected the value of its assets ascer- 
tained by means of a reproduction cost 
appraisal; certain comments of the 
Commission in rejecting the balance 
sheet are pertinent to this case: 

“Tn considering the propriety of the 
accounting rule which has been ap- 
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plied in this case, it is to be borne in 
mind that the ‘comparative general 
balance sheet’ prescribed by us, con- 
sidered in connection with the instruc- 
tions for its use, does not purport to 
contain a correct statement of the cur- 
rent cash value of capital assets. Such 
value is variable, depending upon a 
multitude of circumstances which 
change from day to day. It is possi- 
ble, however, to state with entire or 
approximate accuracy the cash or 
equivalent investment at the time it is 
made; and it is this amount which our 
accounting rules require to be record- 
ed in the balance sheet. If a carrier for 
example, purchases land for $200,000 
which is actually worth considerably 
more or considerably less than this 
amount, nevertheless it is $200,000 
which must be recorded in the invest- 
ment account and the accounts of all 
carriers which we supervise are kept 


uniformly on this basis . . . the 
mere fact that the investment stated in 
the balance sheet does not correspond 
with value for rate-making purposes 
in no way prevents the carrier from 


earning a fair return on that value.” ™ 


Thereafter, on March 26, 1932, 
the Commission instituted, of its own 
motion, a broader inquiry into meth- 
ods of accounting for capital items and 
for liability for capital stock. In its re- 
port the Commission adhered to its 
original view, but undertook to find 
and did find the market or fair cash 
value of the properties.’* This deter- 
mination was subsequently assailed in 
a district court on the ground that the 


valuation thus made was _unreasop. 
able, arbitrary, and void because the 
Commission ignored reproduction cog 
as well as other elements of value sig- 
nificant in rate making. The district 
court dismissed the bill but failed to 
pass upon the ground originally taken 
by the Commission. On appeal to the 
Supreme Court the dismissal was af. 
firmed."* It is significant that Mr 
Justice Brandeis quoted with approv- 
al the following statement from the 
opinon of the Commission: 

“Clearly, the only pertinent value is 
that for purposes of sale or exchange, 
Cost of reproduction is to be given 
little, if any, weight in determining 
such value in the absence of evidence 
that a reasonably prudent man would 
purchase or undertake the construc- 
tion of the properties at such a fig- 
ure.” 17 

So far as I am aware there is no 
decision of the Supreme Court which 
sanctions the use of reproduction cost 
appraisals for balance sheet purposes 
and the Atlanta, Birmingham & Coast 
Railroad Company Case seems to dis- 
approve the practice. 


EIcHER, Commissioner, concur- 
ring: Although the record and the ap- 
plicable law impel me to concur in the 
findings and opinion of the majority, 
I wish also to record my agreement 
with the observations on “reproduc- 
tion cost”’ so lucidly set forth by Com- 
missioner Healy in his supplemental 
opinion. 

The public interest is flagrantly 





14Re Reorganization and Control of At- 
lanta, B. & A. R. Co. (1929) 158 Inters. Com. 
Rep. 6, 12, 13. See also United States v. 
Atlanta, B. & C. R. Co. (1931) 282 U. S. 522, 
75:1.ed: 513,53 S.° Ct 237: 


15 Accounting for Capital Items (Re At- 


lantic Coast Line R. Co. and Atlanta, B. & C 
R. Co. [1934] 201 Inters. Com. Rep. 645). 

16 Atlanta, B. & C. R. Co. v. United States 
(1935) 296 U. S. 33, 80 L. ed. 25, 56 S. & 
12 


17 Thid. at p. 39 (201 Inters. Com. Rep. at 
p. 670). 
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prostituted when a corporate structure 
that is built on a natural or statutory 
monopoly becomes the legal instru- 
ment for capitalizing property at valua- 
tions in excess of cost, whereby both 
the ratepayer and the investor, through 
dilution of the underlying values, are 
made to assume the burden of an arti- 
ficial capital pyramid disproportionate 
to the prudent investment in the prop- 
erty that is used and usable in the 
public service. 

The Securities and Exchange Com- 
mission, to be sure, is not vested with 
rate-regulatory power, but in the pub- 
lic utility field, I believe, we are 
charged with a definite responsibility 
for the protection of consumers as an 
important segment of the public in- 
terest. Smyth v. Ames, supra, unfor- 
tunately, as Judge Healy points out, 
has been perverted to support “repro- 
duction cost new” as the controlling, 
if not the exclusive, factor in the de- 
termination of the rate base. Under 
the opinion’s plain language there is 
no justification for applying the re- 
production cost yardstick beyond the 
demonstrated need for present or pros- 
pective replacements in existing plant 
during the probable period of revised 
rate incidence. The majority opinion 
of Mr. Justice Reed, handed down on 
April 17th last, in the case of Driscoll 
v. Edison Light & P. Co. — U. S. —, 
83 L. ed. —, 28 P.U.R.(N.S.) 65, 
59S. Ct. 715, when read in the light 
of the concurring opinion of Justices 
Frankfurter and Black, promises 
eventual limitation of the undue scope 
that Smyth v. Ames, supra, has been 
accorded in too many quarters. 

Still less is there any reason or jus- 
tice in permitting a periodic reapprais- 
al to bulwark additional securities is- 
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sues beyond the fair values gauged by 
the prudent investment upon which 
privately owned property devoted to 
public use enjoys constitutional pro- 
tection against the confiscation that 
would result from the imposition of 
rates yielding less than a fair return. 
Such practice inevitably spawns the 
serpentine circle of higher rates fol- 
lowed by higher reappraisals to sup- 
port more securities issues, and vice 
versa, ad infinitum. 

Private business, it is true, is sub- 
ject to no statutory prohibitions in its 
effort to keep the earnings ratio and 
the concomitant capital structure 
abreast of price or value fluctuations 
in capital assets; but, unlike a public 
utility, it does not (in theory, at least) 
conduct its operations in a monopolis- 
tic vacuum. Hence, it is liable, both 
as to capital and income, to all the haz- 
ards of a competitive order. In fact, 
established public policy, rightly or 
wrongly, seeks to hold it so. 


FRANK, Commissioner, concurring : 
In the light of concurring opin- 
ions of Commissioners Healy and 
Eicher, I think it desirable to add 
these comments : 

1. In the concurring opinion of 
Commissioner Healy, stress is laid on 
the fact that in Atlanta, B. & C. R. 
Co. v. United States (1935) 296 U. 
S. 33, 80 L. ed. 25, 56 S. Ct. 12, the 
Supreme Court quoted with approval 
the statement that ‘the only pertinent 
value is that for purposes of sale or 
exchange.” Whether or not that case 
is precisely pertinent, I fully agree 
that, in considering the issuance of 
new securities, “sale or exchange val- 
ue” is the proper criterion for this 
Commission. The courts have said 
29 P.U.R.(N.S.) 
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that sale or exchange value is to be 
determined by the reasonably expect- 
ed future earnings of the property; 
the courts have so held in condemna- 
tion cases, in cases involving purchases 
by municipalities under contracts, and 
in reorganization cases. [See cases 
cited in Re Genessee Valley Gas Co. 
Holding Company Act Release No. 
981, note 23.] Accordingly, when we 
are considering the issuance of new 
securities, the controlling factor is the 
reasonable expectation of the future 
earnings of the issuing company. 

2. It follows, then, that the rate 
base is not the controlling factor in 
determining the propriety of the is- 
suance of new securities. The rate 
base merely sets the upper limit to the 
potential future earnings and is perti- 
nent merely to that extent: It can hap- 
pen, and has happened that a company 
is unable to earn a reasonable return 
on the amount which the courts fix as 
the rate base. Thus, the rate base of 
a given company may be $100,000,- 
000, and the proper going rate of re- 
turn may be 6 per cent, despite which 
the property may be capable of earn- 
ing only 3 per cent on $100,000,000 ; 
in such circumstances, securities could 
not be properly issued on the assump- 
tion that the property had a value of 
$100,000,000. On the other hand, 
the properties of a company may be 
earning 6 per cent on $100,000,000, 
and yet the facts might show that it is 
highly likely that, in the reasonably 
near future, the state Commission will 
so drastically reduce the rate base as 
to limit the earnings to a sum equal to 
only 3 per cent on $100,000,000; in 
that event, again, in connection with 
the issuance of new securities, it would 


be improper to assume that the prop- 
erty had a value of $100,000,000, 

In other words, when considering 
the issuance of new securities, the prop- 
er rate base can, at most, have an ef. 
fect only as a limiting factor; that is, 
it fixes an upper limit to the sum which 
the company will be permitted to earn, 
If, therefore, the rate base were ob- 
viously far too high, that fact would 
affect a judgment as to the reasonably 
foreseeable earnings of the company; 
it is conceivable that there might be a 
case where the rate base was obvious- 
ly too low, in which event that fact 
might affect a judgment as to the fu- 
ture earnings. 

Accordingly, for the purposes of 
determining the propriety of the is- 
suance of new securities, we should 
consider whether there is evidence in- 
dicating that there is a prospect that 
the earnings will be decreased, and, 
for that purpose, it is relevant to con- 
sider whether the rate base is too high. 
In doing so, however, we must bear 
in mind that these are matters as to 
which we have no power to order but 
at most a need to predict. 

What then are the facts in this case 
as to prospective changes in the appli- 
cant’s earnings? The answer is that 
there is nothing to show with any con- 
clusiveness that the rate base is or is 
likely to be regarded by the state Com- 
mission as unduly high and therefore 
nothing to warrant a compelling in- 
ference that, by future order of the 
state Commission, the earnings of the 
company will be substantially reduced: 

(1) In the first place, the facts set 
forth in the other opinions were 
known to the state Commission in 
1931, when the issuance of the pres- 
ently outstanding securities (except 


29 P.U.R.(N.S.) 152 





this cot 
likeliho 
future. 
(3) 
fixing 
conside 
cost le 
liberty, 
to con 
high. 
er fact 
a rate 
guided 
States 
date, t 
termin 
to rep: 
must — 
vant. 
Court 
missio 
must 1 
nore t 
person 


nectio’ 
it cast 
televa 
tion ¢ 
serves 
Court 
dence 
be of 
“BT 
ed as 
he wor 


nues 0 
ing pr 


RE CENTRAL ILLINOIS ELECTRIC & GAS CO. 


for the temporary note) was author- 
ized. 

(2) There is no proceeding now 
pending for a revision of the rates of 
this company or any indication of the 
likelihood of such a proceeding in the 
future. 

(3) If the state Commission, in 
fxing the rate base heretofore, has 
considered evidence as to reproduction 
cost less depreciation, we are not at 
liberty, merely because of that fact, 
to conclude that the rate base is too 
high. For, in determining the prop- 
er factors to be considered in fixing 
a rate base, all Commissions must be 
guided by the decisions of the United 
States Supreme Court; and, up to this 
date, that court has held that in de- 
termining the rate base, evidence as 
to reproduction cost less depreciation 
must be regarded as distinctly rele- 
vant. Unless and until the Supreme 
Court otherwise decides, this Com- 
mission—to the limited extent that it 
must regard the rate base—cannot ig- 
nore that fact, whatever may be the 
personal views of the members of the 
Commission concerning that subject. 


3. Nevertheless, to some extent, 
Driscoll v. Edison Light & P. Co. 
supra, needs to be considered in con- 
nection with new security issues. For 
it casts some doubt on the continued 
relevance of evidence as to reproduc- 
tion cost in fixing a rate base, and 
serves as a warning that the Supreme 
Court may hereafter hold that evi- 
dence as to reproduction cost should 
be of much diminished importance. 


That is a possibility which a careful 
investor would, in some cases, take 
into account as disclosing a likelihood 
of substantial reduction in earnings, 
just as he would other factors which 
might have the same consequence.” 
And we, therefore, must also take 
such contingencies into account, 
especially when dealing with debt se- 
curities, for they carry with them the 
possibility of future defaults and re- 
sultant necessity for reorganization, if 
earnings substantially decline. 

In addition, if in any particular 
case, the issuance of new securities 
would in some manner preclude a state 
Commission from reducing a rate base 
which, apart from the issuance of such 
new securities such Commission 
would be in a position to reduce, then 
we would be required to consider the 
exercise of our specific power to im- 
pose conditions and would perhaps 
have the power to refuse permission 
to issue such securities,” since the act 
admonishes us to consider the inter- 
ests of consumers as well as investors. 

4. There can be no doubt that there 
were write-ups on the books of the 
applicant and its subsidiaries. Since, 
however, (1) the only proper ques- 
tions for us are the applicant’s rea- 
sonably anticipatable earnings, and 
since (2) those earnings so far as now 
predictable, are ample adequately to 
cover the fixed charges and, when cap- 
italized at the going rate, yield a figure 
affording ample coverage to the debts 
as they will be when the new securi- 
ties are issued, there appears (3) to 





18 Thus, if reproduction cost is to be regard- 
ed as an important constituent of a rate base, 
he would, in considering the anticipated reve- 
nues of a company, take into account a declin- 
ing price level. 
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19 If the case came before us under § 6(a), 
with the result that § 7 would be applicable, 
we would have the power thus to refuse per- 
mission; whether we have similar power in 
a case coming up under § 6(b) need not here 
be discussed. 
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be no further occasion to consider the 
propriety of the transactions resulting 
in the formation of this company or 
the propriety of the entries reflecting 
those transactions. 


ORDER 


Central Illinois Electric and Gas 
Company, a direct subsidiary of Con- 
solidated Electric and Gas Company, 
and an indirect subsidiary of Central 
Public Utility Corporation, both reg- 
istered holding companies, having 
duly filed with this Commission an 
application pursuant to § 6 (b) of the 
Public Utility Holding Company Act 
of 1935 for exemption from the pro- 
visions of § 6 (a) of that act of the 
issue and sale of $14,750,000 princi- 
pal amount of first mortgage bonds, 
32 per cent series, due 1964, and $3,- 
000,000 principal amount of 3 per 
cent-3$ per cent-4 per cent serial de- 
bentures, due serially December 1, 
1939, to June 1, 1949, inclusive: 

A public hearing on said applica- 
tion, as amended, having been duly 
held before a trial examiner after ap- 
propriate notice; the record in this 
matter having been examined and the 
Commission having made and _ filed 
its findings herein ; 

It is ordered that the issue and sale 
of the said first mortgage bonds and 
serial debentures be and the same here- 
by are exempted from the provisions 
of § 6 (a) of the Public Utility Hold- 
ing Company Act of 1935; subject, 
however, to the following conditions: 

(1) That the issue and sale of the 
first mortgage bonds and serial deben- 
tures shall be in compliance with the 
terms and conditions of, and for the 
purposes represented by, said applica- 
tion, as amended, and in compliance 
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with the terms and conditions imposed 
by the order of the Illinois Commerce 
Commission ; 

(2) That such exemption shall im- 
mediately terminate without further 
order of this Commission if at any 
time the authorization by the Illinois 
Commerce Commission shall be re- 
voked or shall otherwise terminate; 
and 

(3) That within ten days after the 
issue and sale of the first mortgage 
bonds and serial debentures the appli- 
cant shall file with this Commission 
a certificate of notification showing 
that such issue and sale have been ef- 
fected in accordance with the terms 
and conditions and for the purposes 
represented by said application as 
amended ; 

(4) That, pursuant to the powers 
vested in this Commission by §§ 12 
(c) and 20 (a) of the Public Utility 
Holding Company Act of 1935, and 
in accordance with the written consent 
of Central Illinois Electric and Gas 
Company filed herein, 

Except as the Commission may, by 
order or orders, from time to time 
permit, so long as any of said com- 
pany’s first mortgage bonds, 3% per 
cent series, due 1964, issued under 
the mortgage dated June 1, 1939, ex- 
ecuted by Central Illinois to First Na- 
tional Bank of Chicago as trustee, and 
serial debentures, dated June 1, 1939, 
and due serially December 1, 1939, to 
June 1, 1949, inclusive, issued under 
the indenture executed by Central Il- 
linois to The Northern Trust Com- 
pany as trustee, are outstanding under 
said mortgage and indenture, said 
company shall not declare or pay divi- 
dends (other than dividends payable 
solely in shares of its common stock) 
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or make any other distribution on any 
shares of its common stock, nor shall 
any shares of such common stock be 
purchased, retired, or otherwise ac- 
quired by said company for a consid- 
eration except out of net earnings of 
the company lawfully available for the 
purpose accumulated after December 
31, 1938; provided, however, that in 
computing the amount of such net 
earnings which are so available, there 
shall have been, subsequent to De- 
cember 31, 1938, and up to the date 
as of which such computation is made, 
either expended for maintenance, or 
credited to a reserve for depreciation 
or retirements and charged against 
earnings, an amount at least equal to 
the amounts required to be expended 


and deposited with the trustee by the 
provisions of § 1 of Art. V of said 
mortgage, dated June 1, 1939, for 
such period; and, with respect to this 
stipulation, the percentages provided 
in said § 1 of Art. V shall be applica- 
ble at all times irrespective of whether 
or not said percentages may be 
changed from time to time pursuant 
to the provisions of § 5 of Art. V of 
said mortgage. 

The provisions contained in the 
foregoing paragraph shall be subject 
to review, modification, and revoca- 
tion by this Commission at any time, 
and from time to time, upon its own 
motion or upon application by the 
company after notice and opportunity 
for hearing. 





IOWA SUPREME COURT 


State ex rel. Winterfield 


Hardin County | Electric Cooperative 
et al. 


[No. 44537.] 
(— Iowa, —, 285 N. W. 219.) 
Electricity, § 1 — Nature of generation — Manufacturing — Codperative associa- 


tions. 


1. An association engaged in the generation of electricity is engaged in a 
manufacturing and mechanical business within the meaning of a statute 
authorizing codperative associations to conduct a mercantile, manufactur- 
ing, mechanical, or mining business, p. 163. 


Corporations, § 13 — Powers of association — Incidental powers. 
2. Powers or purposes embodied in the articles of incorporation of a codp- 
erative association formed to generate and sell electric energy, authorizing 
the association to manage transmission lines, to acquire property as well as 
franchises, licenses, and easements, to borrow money, to extend credit, and 
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to do all things which are allowable under the statute under which the organ- 
ization is formed, are merely powers to be exercised in accomplishing the 
purpose of the association and not violative of the statute authorizing cojp. 
erative associations to conduct a mercantile, manufacturing, mechanical, or 
mining business, or to construct or operate telephone or electric transmission 
lines, p. 167. 


Corporations, § 13 — Powers of coéperative association — Purchase of electricity, 
3. A statement in the articles of incorporation of a codperative association 
authorizing such company to purchase electric energy is not the statement of 
a separate purpose or business, since the right to purchase electric energy 
must be considered in connection with the whole object of the association, 
which is to furnish county cooperatives and others with an uninterrupted 
supply of electric current, p. 169. 


Statutes, § 11 — Statutory construction — Disjunctive and conjunctive words. 


4. Courts will construe disjunctive words as conjunctive, and vice versa, 
and will disregard technical rules of grammar and punctuation, when neces- 
sary to arrive at the intent of the legislative body, p. 169. 


Statutes, § 19 — Liberal construction — Codperatives. 


5. The statute authorizing codperative associations to conduct a mercantile, 
manufacturing, mechanical, or mining business, or to construct or operate 
telephone or electric transmission lines should be liberally construed to effect 
its purpose in its broadest scope, p. 170. 


[April 4, 1939.] 


deco from judgment dismissing petition in quo warranto 


proceeding to test the right to incorporate a codperative 

association organized to engage in the construction and opera- 

tion of rural electric transmission lines to supply electricity to 
their members; affirmed. 


¥ 


APPEARANCES: D. M. Kelleher, of 
Fort Dodge, for appellant ; Stephens & 
Wisdom, of Des Moines, James E. 
Coonley, of Hampton, F. J. Lund, of 
Webster City, and H. A. Willoughby, 
of Grundy Center, for appellees. 


Buss, J.: The relator is a citizen 
of lowa, residing in Hardin county, 
and owning 80 acres of land in Frank- 
lin county. On September 30, 1936, 
he paid the membership fee of $5, and 
became a member of the defendant, 
Franklin Rural Electric Codperative. 
Each of the defending County Rural 
Electric Coéperatives is a codperative 
association organized pursuant to the 
29 P.U.R.(N.S.) 


provisions of Chap. 94 of the Acts 
of the 46th General Assembly, now 
appearing as Chap. 390-Gl, § 8512- 
gl et seq., of the 1935 Code of Iowa. 
On February 9, 1937, said defendants, 
through their respective presidents and 
secretaries, executed the “Articles of 
Incorporation of Federated Coopera- 
tive Power Association,” purporting 
to organize, as an association, under 
said chapter, the defendant, “Federat- 
ed Codperative Power Association.” 

The relator, feeling aggrieved at 
such action, demanded of the county 
attorney of Hardin county that he in- 
stitute proceedings, under Chap. 531, 
§ 12417 et seq., of the Code of Iowa, 
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requiring said Codperatives to show 
by what authority they had taken such 
steps to organize and act under said 
Power Association. Upon the refusal 
of the county attorney to so act, the 
relator, on August 11, 1937, procured 
from Judge Sherwood Clock an order 
permitting the relator to institute such 
action as the county attorney had re- 
fused to take. Thereupon the relator, 
in the name of the state of Iowa, but 
upon his own relation, and through his 
own attorney, filed his petition, con- 
taining, among others, allegations stat- 
ing the matters above set out, and also 
the following matters, in substance: 
that the county codperatives had been 
organized to engage in the construc- 
tion and operation of rural electric 
transmission lines in their respective 
counties to supply electricity to their 
members; that the Codperatives had 
no capital or funds and could purchase 
the necessary equipment only by bor- 
rowing money on the security of the 
equipment purchased, to be repaid on 
an amortization plan in twenty years; 
that the only source of payment was 
from the profits made in the sale of 
electricity purchased as cheaply as pos- 
sible in a competitive market, and not 
by the operation of generating plants, 
and feeder lines; that memberships 
had been solicited on such basis only, 
to the end that the current might be 
obtained at moderate prices and under 
conditions which would insure unin- 
terrupted service ; that any plan to ob- 
ligate the associations to buy current 
from a single source with no safe- 
guard that the cost would be reason- 
able would be fatal to the plan of 
the codperative associations; that the 
Federated Codperative Power Asso- 
ciation is but a name under which the 
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County Codperatives purport to act as 
a cooperative association, under pre- 
tense of having organized such asso- 
ciation under the provisions of said 
Chap. 94, but actually adopting the 
form of a codperative association to 
accomplish objects not authorized by 
law, while not in fact organized under 
or for the objects authorized under 
said chapter, or being such a codpera- 
tive association; that the five County 
Cooperatives are usurping powers un- 
der the name of said Power Associa- 
tion, not for the objects enumerated in 
said chapter, but in fact having as its 
sole object the generating and dis- 
tributing to the five County Codpera- 
tives electric current generated at un- 
known and speculative monopoly rates 
from a single source, making uninter- 
rupted service impossible, and burden- 
ing the members of the cooperatives 
with a debt as will result in a complete 
failure of the original enterprises ; that 
it is a part of the plan of the five coun- 
ty cooperatives to borrow more than 
$400,000 to purchase generating and 
distributing equipment, and that there- 
by the members and consumers will be 
charged extravagant and preposterous 
rates and will be discouraged from re- 
taining their membership and forced 
to abandon and sacrifice their invest- 
ments. The last two paragraphs of 
the petition and the prayer are as fol- 
lows: 

“13. Plaintiff avers that said five 
defendant county or local cooperative 
associations are not authorized or em- 
powered by law to organize as a cor- 
poration said ‘Federated Codperative 
Power Association’ for the objects in 
this petition described, or for any ob- 
ject other than some one object ex- 
pressly enumerated in § 6 of said 
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Chap. 94, of the Acts of the 46th Gen- 
eral Assembly. That the said five de- 
fendant county cooperative associa- 
tions seek by means of the pretended 
organization of said ‘Federated Co- 
Operative Power Association’ and by 
the acts in this petition described, to 
usurp corporate powers for objects 
not within the scope of the objects pro- 
vided for in said Chap. 94 of the Acts 
of the 46th General Assembly. That 
said Federated Codperative Power As- 
sociation for the reasons in this peti- 
tion set forth, is not organized for the 
purposes provided by said statutes and 
does not have as its sole object any one 
object enumerated in said statutes, and 
said defendants by and through said 
Federated Codperative Power Asso- 
ciation are exercising and attempting 
to exercise powers not conferred by 
law. 

“14. That said five defendant coun- 
ty cooperative associations are by rea- 
son of the facts in this petition set 
forth, acting as a corporation without 
being authorized by law. That said 
pretended incorporation of Federated 
Cooperative Power Association is for 
the reasons in this petition set forth 
wholly unauthorized and void. 


“Wherefore, plaintiff prays that the 
defendants, Hardin County Rural 
Electric Codperative, Franklin Rural 
Electric Codperative, Wright County 
Rural Electric Codperative, Butler 
County Rural Electric Coéperative, 
and Grundy County Rural Electric Co- 
doperative be required to show by what 
warrant or authortiy they are acting 
under the name of Federated Codpera- 
tive Power Association as a pretended 
incorporated codperative association; 
and by what warrant and authority 
said defendants are proceeding to 


create a debt of more than $400,000, 
for acquisition of an electric generat. 
ing plant building to house the same 
and feeder lines, and seeking by the 
plan and acts pursuant thereto de 
scribed in plaintiff’s petition, to im- 
pose upon the said five named county 
cooperative associations and _ their 
members respectively the burden of 
paying such price for electric current 
as will, over a period of twenty years, 
pay operating costs and the interest 
and principal of said debt of over 
$400,000 ; and by what warrant or au- 
thority they, the said five named coun- 
ty cooperative associations, in the 
manner and by the means set forth in 
the foregoing petition, intend to de- 
prive the members of the said five 
county cooperative associations of the 
right of purchasing electric current at 
competitive market price. And plain- 
tiff further prays that the acts of the 
said five county cooperative associa- 
tions purporting to be done through 
their presidents and secretaries in sign- 
ing and filing the Articles of Incorpo- 
ration, a copy of which is attached to 
this petition, attempting to create or 
incorporate a pretended entity under 
the name of Federated Codperative 
Power Association for the purposes in 
the foregoing petition described, may 
be adjudged and decreed to be un- 
authorized and void, and that said five 
defendant county codperative associa- 
tions in all their acts described in plain- 
tiff’s petition be adjudged to have at- 
tempted to exercise corporate powers 
not conferred by law; and plaintiff 
prays judgment for costs.” 

Briefly stated, the grievance of the 
relator, as alleged, appears to be that 
the five county codperatives are not 
authorized under said Chap. 94 to or- 
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ganize the Federated Codperative 
Power Association for the purpose of 
generating electric current alone, or 
in combination with transmission lines 
for its distribution, but only for the 
purpose of constructing and operating 
transmission lines, and that unless the 
purpose is restricted to the latter, the 
plan will be economically unsound and 
unworkable. 

To his petition the relator has at- 
tached, as an exhibit, the articles of in- 
corporation of the Power Association. 
These articles, which appear to be in 
regular form, were filed in the office of 
the Secretary of State, duly recorded 
therein and certificate issued by him. 
The objections raised by the appellant 
are confined to Art. IV. This article 
is necessary to an understanding of the 
matters involved, and is as follows: 


“The purpose or purposes for which 
the association is formed are: 

“1, To generate, manufacture, pur- 
chase, acquire, and accumulate electric 
energy and to transmit, distribute, fur- 
nish, sell, and dispose of such electric 
energy ; and to construct, erect, pur- 
chase, lease as lessee, and in any man- 
ner acquire, own, hold, maintain, op- 
erate, sell, dispose of, lease as lessor, 
exchange and mortgage plants, build- 
ings, works, machinery, supplies, ap- 
paratus, equipment and transmission 
and distribution lines or systems nec- 
essary, convenient, or useful for carry- 
ing out and accomplishing any of the 
foregoing purposes ; 

“2. To manage, maintain, and op- 
erate for its members the transmis- 
sion, distribution, and service lines or 
systems or any other property or prop- 
erties of its members and to advise, 
aid, or assist therein; 

“3. To purchase, receive, lease as 
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lessee, or in any other manner acquire, 
own, hold, maintain, use, sell, convey, 
lease as lessor, exchange, mortgage, 
pledge, or otherwise dispose of any 
and all real and personal property or 
any interest therein necessary, useful 
or appropriate to enable the association 
to accomplish any and all of its pur- 
poses ; 

“4. To acquire, own, hold, use, ex- 
ercise and, to the extent permitted by 
law, to sell, mortgage, pledge, hypoth- 
ecate, and in any manner dispose of 
franchises, rights, privileges, licenses, 
rights of way and easements neces- 
sary, useful, or appropriate to accom- 
plish any or all of the purposes of the 
association ; 

“5. To borrow money, to make and 
issue bonds, notes, and other evidences 
of indebtedness, secured or unsecured, 
for moneys borrowed or in payment 
for property acquired, or for any of 
the other objects or purposes of said 
association ; to secure the payment of 
such bonds, notes, or other evidences 
of indebtedness by mortgage or mort- 
gages, or deed or deeds of trust upon, 
or by the pledge of or other lien upon, 
all or any part of the property, rights, 
franchises, privileges, or permits of 
the association, wheresoever situated, 
acquired, or to be acquired; 

“6. To make advances and to ex- 
tend credit to or for the account of the 
member-associations of the association 
and to take any form of obligation or 
security therefor, to acquire, hold, 
transfer, or pledge any note or other 
obligation, and to make any contract, 
endorsement, or guaranty deemed de- 
sirable incident to the transfer or 
pledge of any such obligation, note, or 
security ; 

“7. To do and perform any and all 
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acts and things, and to have and exer- 
cise any and all of the foregoing pur- 
poses, or as may be permitted by the 
provisions of the laws under which 
this association is formed; and to ex- 
ercise any of its powers anywhere.” 


The five County Cooperatives de- 
murred to appellant’s petition, alleging 
as grounds that it appeared from the 
face thereof that: the relator was not 
entitled to relief; the demurring de- 
fendants were, at the time of the in- 
corporation of the defendant, Power 
Association, codperative associations 
duly organized under Chap. 94 of the 
46th General Assembly (Chapter 390- 
G1, Iowa Code) ; that they were au- 
thorized to incorporate the Power As- 
sociation, and it was duly organized 
under said chapters, and in compliance 
with their provisions and purposes; 
that the actions of the defendants in 
the financing of their affairs and the 
policy and the conducting of their 
business, and the procurement of elec- 
tric energy, are all within their statu- 
tory authorization, and entitled to re- 
lator to no relief; that the incorpora- 
tion of the Power Association was not 
for the purpose of forcing its mem- 
bers to purchase electric energy for 
resale from a single source or a mo- 
nopolistic market ; that the relator was 
a private citizen, and under the afore- 
said legislation, under which all of the 
defendants were organized, the right 
of the Power Association to exist 
cannot be challenged by such private 
citizen, and that the court is without 
jurisdiction to try the cause, and the 
relator is not entitled to the relief 
prayed for, or any relief; and that the 
only issues raised are private griev- 
ances of the relator, and of no public 
concern, entitling him to any relief. 
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The defendant, Federated Codpera- 
tive Power Association, demurred on 
substantially the same grounds. 

The trial court sustained the de. 
murrers, and set forth his reasons at 
length, and rightly stated that many of 
the allegations of the petition were not 
material to the questions raised by the 
demurrers, which go to the merits of 
the case, and had no controlling effect 
on its ruling. The controlling ques- 
tions presented by the demurrers as 
stated by the court are: (1) Whether 
the articles of incorporation come 
within the purview of Chap. 390-G1 
of the 1935 Code of Iowa, or are the 
powers and purposes of said Power 
Association as declared in its articles 
so far outside of and beyond the pur- 
view of the statute as to render them 
void as a whole? (2) Is the relator 
authorized under the law to maintain 
this action? 

We believe these questions reach the 
heart of the matter. We will take up 
the first question first. The pertinent 
statutory provisions are found in 
Chap. 390-G1 of the 1935 Iowa Code, 
which was enacted by the 46th General 
Assembly, as Chap. 94 of its acts. As 
stated in the title of the act, it is “An 
act to revise and modernize the laws 
relating to codperative corporations 

to define their necessary and 
permissible powers and _ activities. 
” By it, Chap. 389, § 8459 et 

s€q., of the Code, dealing with “Coop- 
erative Associations,” and Chap. 390, 
§ 8485-bl et seq., of the Code, dealing 
with “Nonprofit-Sharing Codperative 
Associations,’ were declared inopera- 
tive as to corporations chartered after 
July 4, 1935, but in force and effect 
as to all corporations organized there- 
under prior to said date, so long as 
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they may elect to operate under or 
renew their charters under said chap- 
ters. Code 1935, § 8512-Gé6l. 

Under § 8512-g3 of Chap. 390- 
Gl codperative associations may sell 
services to nonmembers up to half the 
value of the codperative’s business, 
and to municipal and governmental 
bodies, without limit. 

Section 8512—g5, provides that two 
or more associations may organize an 
association. Under this section the 
five county associations were author- 
ized to organize an association within 
the provisions of the chapter. 

The sections bearing directly upon 
the issues of this case are 8512-g6, 
8512-27, and 8512-g10, which are 
here set out. 

“8112-g6. 
formed either : 

“1, To conduct a mercantile, manu- 
facturing, mechanical, or mining busi- 
ness, or to construct or operate tele- 
phone or electric transmission lines; 
or 

“2. To produce, grade, blend, pre- 
serve, process, store, warehouse, mar- 
ket, sell, or handle any agricultural 
product, or any by-product thereof; 
or to purchase, produce, sell, or supply 
machinery, petroleum products, equip- 
ment, fertilizer, supplies, business, or 
educational service to or for those en- 
gaged as bona fide producers of agri- 
cultural products; or to finance any 
such activities ; or to engage in any co- 
operative activity connected with any 
of said purposes; or for any number 
of these. purposes.” 

“8512-g7._ Except as expressly 
limited in its articles, each association 
shall have power to do anything per- 


mitted anywhere in this chapter, and 
also: 


Associations may be 
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“To conduct any business: enumer- 
ated in § 8512-g6 which its articles 
specify; and to conduct such business 
either as principal or as agent for its 
members. 

“To borrow any amounts of money, 
and give any form of obligation or 
security therefor. 

“To make advances to patrons or 
members, or members of member-as- 
sociations, and take any form of obli- 
gation or security therefor. To ac- 
quire, hold, transfer, or pledge any 
obligation or security representing 
funds actually advanced or used for 
any cooperative activity; or stock, 
memberships, bonds, or obligations of 
any cooperative organization dealing 
in any product handled by the associa- 
tion, or any by-product thereof; to 
make any contract, indorsement, or 
guaranty it deems desirable incident 
to its transfer or pledge of any obliga- 
tion or security. No association or- 
ganized under this chapter shall en- 
gage in the business of banking. Pro- 
vided, however, that nothing in this 
chapter shall be construed in any way 
to repeal or change Chap. 415—B1, 
relating to cooperative banks. 


“To acquire, own, or dispose of any 
real or personal property deemed con- 
venient for its business, including 
patents, trademarks, and copyrights. 

“To exercise any power, right, or 
privilege suitable or necessary for, or 
incident to, promoting or accomplish- 
ing any of its powers, purposes, or ac- 
tivities, or granted to ordinary cor- 
porations, save such as are inconsistent 
with this chapter. 

“To exercise any of its powers any- 
where.” 

“8512-g10. Any association may 
make any agreement or arrangement 
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with any other association or codpera- 
tive organization for the codperative 
or more economical carrying on of any 
of its business. Any number of such 
associations or organizations may 


unite to employ or use, or may sepa- 
rately employ or use, the same meth- 
ods, means, or agencies for conducting 
their respective businesses.” 


Since the suit was determined by a 
ruling on the demurrers to the peti- 
tion, we must go to the petition for 
information as to the facts involved. 
It is there alleged that the five defend- 
ant County Cooperatives were organ- 
ized in the respective counties by the 
farmers in each county with the object 
of engaging in the construction and 
the operation of rural electric trans- 
mission lines, for the sale and distribu- 
tion of electric energy or current 
among the member and nonmember 
users in each county. It further ap- 
pears that, after so organizing and op- 
erating, these County Cooperatives 
agreed among themselves to organize 
the defendant, Federated Codperative 
Power Association, having, as alleged, 
“as its sole object the generating and 
distributing to said five county or local 
associations electric energy or cur- 
rent.” By their demurrers the defend- 
ants admit these facts. In their argu- 
ment they expressly assert that the five 
County Codperatives organized the 
Federated Codperative Power Asso- 
ciation with the purpose and object of 
procuring electric energy or current for 
distribution to members of the Coun- 
ty Cooperatives and other patrons. 
Paragraph 1 of Art. IV of the articles 
of Incorporation of the Power Asso- 
ciation states the purpose or purposes 
for which this association was formed, 
to be: “To generate, manufacture, 
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purchase, acquire, and accumulate 
electric energy and to transmit, dis- 
tribute, furnish, sell, and dispose of 
such electric energy; .” The 
remaining provisions of the paragraph 
authorize the acquisition and construc- 
tion of the equipment necessary to per- 
form the above-stated purpose. The 
appellees contend that all of this is but 
the authorization of a single object or 
purpose, or the conducting of a single 
business. On the other hand, the re- 
lator insists that the quoted part of the 
paragraph is contrary to § 8512-26 of 
the Code, which provides: 

“Associations may be formed ¢i- 
ther: 

“1. To conduct a mercantile, manu- 
facturing, mechanical, or mining busi- 
ness, or to construct or operate tele- 
phone or electric transmission lines; 
or 

“2. To produce, grade, blend, etc. 

” [This subdivision refers to 
agricultural associations only. ] 

It is his contention that the quoted 
portion of the article is an authoriza- 
tion of not one, but three purposes or 
objects, and of not one business, but 
three businesses, or rather as he puts 
it, two businesses and a “line,” since 
he contends that the constructing and 
operating of a telephone or telegraph 
line is not a “business,” but is a “line.” 
He further insists that an authoriza- 
tion to “conduct a mercantile, manu- 
facturing, mechanical busi- 
ness,’ as provided by this Code Sec- 
tion, does not include or permit the 
“generation” or “purchasing” of elec- 
tric energy. He also insists that the 
“generation” of electricity is not 
“manufacturing.” He also urges 
that, if it be conceded that the “gen- 
eration” or “purchasing” of electric 
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energy comes within any of the terms, 
“mercantile, manufacturing, or me- 
chanical, business,” the word “or,” just 
preceding the words “‘to construct,” in 
the statute, should be given a “disjunc- 
tive’ and not a “conjunctive” mean- 
ing. His expressed thought being that 
the legislature intended to use the 
word in the disjunctive sense, and 
thereby said that, if the association 
manufactured or generated electric en- 
ergy, it was engaged in one, single 
business, but if it also distributed its 
product by transmission lines, it was 
then engaged in another business, or 
two businesses all together, or, as he 
prefers, one business and a “line.” In 
other words, that if an association, 
under its articles, produces electric en- 
ergy for sale, and distributes it in the 
only manner possible, by line equip- 
ment, it violates the statute, in that it 
is authorized to and is engaged in two 
distinct businesses, and is accomplish- 
ing two distinct objects or purposes. 
To us the position taken by the re- 
lator is strained and supertechnical 
construction runs riot. It was such 
construction, it seems to the writer, 
that Judges Van Valkenburgh, Ken- 
yon, and Davis had in mind, when, in 
Payne v. Ostrus (1931) 50 F. (2d) 
1039, 1042, 77 A.L.R. 531, they ap- 
proved, by quoting, the language of 
Judge Sanborn, in Lynch v. Alworth- 
Stephens Co. (1923) 294 Fed. 190, 
194, stating: “And the plain, obvious, 
and rational meaning of a statute is 
always to be preferred to any curious, 
narrow, hidden sense that nothing but 
the exigency of a hard case and the in- 
genuity and study of an acute and 
powerful intellect would discover.” 
In short, the relator takes the stand 
that under § 8512-g6, an association 
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may incorporate only to engage in ¢i- 
ther a mercantile, manufacturing, me- 
chanical, or mining business, or to en- 
gage in the construction and operation 
of telephone lines, or to engage in the 
construction and operation of electric 
transmission lines. The relator con- 
cedes that the word “or” between the 
words “construct” and “operate,” in 
the statute, should be given a “con- 
junctive” meaning, and be read as 
“and,” since the legislature evidently 
mistakenly used “or” for “and,” in 
that particular instance. He also con- 
cedes that one who is authorized to en- 
gage in a business of producing is im- 
pliedly authorized to market his prod- 
uct. 

[1] I. Directing attention more 
specifically to the relator’s various con- 
tentions, we will refer briefly to wheth- 
er any of the words, “manufactur- 
ing,” “mechanical,” or “mercantile,” 
include the process of “generating” 
electric energy. Webster’s dictionary 
defines the word “manufacture” thus: 
“to make by hand, by machinery, or 
by other agency; to work raw ma- 
terials into forms for use; to produce 
mechanically.” It defines “generate” 
as meaning “to beget, produce, to 
cause to be, to produce an electric cur- 
rent.” Taking the dictionary defini- 
tions alone, it appears to us that to gen- 
erate or to produce an electric current 
means nothing more than to manufac- 
ture, or to produce mechanically, such 
current. The great preponderance of 
authority as evidenced by the decisions 
of the courts supports the proposition 
that one engaged in the generation of 
electricity is engaged in a manufactur- 
ing or mechanical business. 

The Idaho legislature passed an act 
levying a license tax on the manufac- 
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ture, generation, or production of elec- 
tricity. In an action to enjoin the en- 
forcement of the act, the United States 
Supreme Court, in Utah Power & 
Light Co. v. Pfost (1932) 286 U. S. 
165, 76 L. ed. 1038, 1045, and 1046, 
52 S. Ct. 548, said: 

“Electrical energy has characteris- 
tics clearly differentiating it from the 
various other forms of energy, such 
as chemical energy, heat energy, and 
the energy of falling water. 

“Appellant here, by means of what 
are called generators, converts the me- 
chanical energy of falling water into 
electrical energy. Thus, by the appli- 
cation of human skill, a distinct prod- 
uct is brought into being and trans- 
mitted to the places of use. The result 
is not merely transmission; nor is it 
transmission of the mechanical energy 
of falling water to the places of con- 
sumption ; but it is, first, conversion of 
that form of energy into something 
else, and, second, the transmission of 
that something else to the consumers.” 

And also, 286 U. S. 165, 76 L. ed. 
on p. 1047, it is said: “We are satis- 
fied, upon a consideration of the whole 
case, that the process of generation is 
as essentially local as though electrical 
energy were a physical thing; and to 
that situation we must apply, as con- 
trolling, the general rule that com- 
merce does not begin until manufac- 
ture is finished, and hence the com- 
merce clause of the Constitution does 
not prevent the state from exercising 
exclusive control over the manufac- 
ture.” 

Under a statute authorizing munici- 
palities to exempt manufacturing es- 
tablishments from taxation, one en- 
gaged in generating electricity for dis- 
tribution and sale was held to be en- 
29 P.U.R.(N.S.) 


gaged in manufacturing by the Ken. 
tucky court of appeals in Kentucky 
Electric Co. v. Buechel (1912) 146 
Ky. 660, 143 S. W. 58, 60, 38 L.R.A. 
(N.S.) 907, 911, Ann. Cas. 1913¢, 
714: “The heat units in the fuel are 
transformed into power, light, or heat 
units in the shape of electricity. It 
is merely the changing of energy from 
one form to another; but these units 
of energy, after they have been so 
transformed, are so changed that we 
think they may properly be termed 
‘manufactured.’ They could certain- 
ly not be recognized; and when their 
form is so changed that they can no 
longer be recognized, to the average 
mind they are manufactured into a 
new product.” 

Under a statute authorizing the 
consolidation of manufacturing cor- 
porations, the Alabama court, in hold- 
ing that an electric light company was 
such a corporation, in Beggs v. Edison 
Electric Illum. Co. (1891) 96 Ala. 
295, 11 So. 381, on page 383, 38 Am. 
St. Rep. 94, 98, said: “The word 
‘manufacture’ means the making of 
anything by hand or artifice. Louis- 
ville & N. R. Co. v. Fulgham (1890) 
91 Ala. 555, 8 So. 803. Mr. Worces- 
ter’s Dictionary defines ‘manufacture’ 
as ‘the process of making anything by 
art, or of reducing materials into a 
form fit for use by the hand or by 
machinery.’ The definition that the 
word is given by the Century Diction- 
ary is as follows: ‘The production of 
articles for use from raw or prepared 
materials by giving these materials 
new forms, qualities, properties, or 
combinations, whether by hand labor 
or by machinery.’ According to the 
above definitions of the word ‘man- 
ufacture,’ we are constrained to con- 
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sider and declare an electric light com- 
pany a manufacturing corporation to 
all intents and purposes. It is no an- 
swer to this argument to say that elec- 
tricity exists in a state in nature, and 
that a corporation engaged in the elec- 
tric light business collects or gathers 
such electricity. This does not fully 
or exactly express the process by 
which such corporations are able to 
make, sell, and deliver something use- 
ful and valuable. The electricity that 
exists in nature is of a very different 
quality from that produced by means 
of machinery. The business in which 
an electric light company is engaged 
makes it necessary to invest large cap- 
ital in the plant ; and there is purchased 
and consumed coal and other materials 
to produce steam in order to furnish 
the power for the operation of the ma- 
chinery. Then there is supplied and 
operated a complicated system of ma- 
chinery, like that commonaly used in 
manufacturing establishments, such as 
boilers, engines, dynamos, shaftings, 
beltings, etc.; and then, by means of 
wires, cables, and lamps, the mysteri- 
ous power generated by the machinery 
used from the materials furnished is 
transmitted, and lights the streets and 
private houses. But the electric cur- 
rents that produce these results can- 
not be said to be ‘the free gifts of na- 
ture, gathered from the air or the 
clouds.’ It is the produce of capital 
and labor, and in this respect cannot be 
distinguished from ordinary manu- 
facturing operations.” 

In holding an electric light company 
was included within a general exemp- 
tion of manufacturing companies 
from taxation, the New York court 
of appeals in People ex rel. Brush 
Electric Illum. Co. v. Wemple, (1892) 
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129 N. Y. 543, 29 N. E. 808, 810, 14 
L.R.A. 708, 711, said, in speaking of 
electricity : 

“It is the product of capital and 
labor, and in this respect cannot be dis- 
tinguished from ordinary manufac- 
turing operations. According to the 
common understanding, the electricity 
or thing which produces the results 
from which the corporation derives its 
income is generated or produced by 
the application of power to machinery, 
and thus, by means of a process wholly 
artificial, the relator is enabled to sell 
the product of its operations to its cus- 
tomers. 

“Passing by the refinements of 
scientific discussion as to the nature of 
electricity, it would seem to be com- 
mon sense to hold that a corporation 
that does all this is in every just sense 
of the term a manufacturing corpora- 
tion.” 

Electricity generated for the pur- 
pose of furnishing light, heat, and 
power is a product of manufacture. 
In Re Charles Town Light & P. Co. 
(1910) 183 Fed. 160, affirmed 
(1911) in 184 Fed. 986. 


“A reasonable construction of the 
language used in the act of 1866, 
would recognize the generation of 
electricity as the manufacturing of 
electricity.” Pacific Gas & E. Co. v. 
United States (1930) 45 F. (2d) 708, 
710. Review denied by United States 
Supreme Court, Utah Power & Light 
Co. v. Pfost, supra. The Maine 
court in Edison United Mfg. Co. v. 
Farmington Electric Light & P. Co. 
(1890) 82 Me. 464, 470, 19 Atl. 859, 
860, said: “The statute pronounces 
that a gas company, engaged in sup- 
plying a town with light, is doing a 
business involving public duties and 
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obligations. Certainly an electric light 
company, performing the same gen- 
eral service that the gaslight company 
does, is as nearly like the latter compa- 
ny, in the sense implied by the statute, 
as two companies can be alike, unless 
both be gaslight companies. The two 
companies do the same kind of busi- 
ness, and perform the same service, 
only through somewhat different 
agencies. Each supplies a town with 
artificial light. Each manufactures its 
power.” 

In McMillan v. Noyes (1909) 75 
N. H. 258, 72 Atl. 759, 762, a legisla- 
tive act to encourage the establishment 
of factories was held to include electric 
power companies. In Bates Machine 
Co. v. Trenton & N. B. R. Co. (1904) 
70 N. J. L. 684, 58 Atl. 935, 103 Am. 
’ St. Rep. 811, the New Jersey court of 
errors and appeals held that the pro- 
duction and control of electric power 
by mechanical means and its adapta- 
tion for use upon a trolley system was 
a manufacturing purpose. The Mon- 
tana court in Chicago, M. St. P. & P. 
R. Co. v. Custer County (1934) 96 
Mont. 566, 32 P. (2d) 8, held that 
electricity produced by machinery and 
labor is manufactured. See also State 
v. Hennessy Co. (1924) 71 Mont. 
301, 230 Pac. 64, 66. <A plant where- 
in electric power was generated held 
a manufactory within a tax exemption 
statute. Duke Power Co. v. Bell 
(1930) 156 S. C. 299, 152 S. E. 865, 
868. There was the same holding in 
Columbia R. Gas & E. Co. v. Query 
(1926) 1348S. C. 319, 132 S. E. 611. 
In Society for Establishing Useful 
Manufactures v. Paterson (1915) 88 
N. J. L. 123, 126, 96 Atl. 92, 93, the 
court said: “That the production of 
electricity is a species of manufactur- 
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ing, and therefore within the charter 
power of the prosecutor, seems to be 
abundantly supported by judicial de 
cision, wherein kindred questions have 
presented the inquiry for determina- 
tion.” 

In Empire Water & Power Co. y, 
Cascade Town Co. (1913) 205 Fed, 
123, an electric power company was 
classed as a manufacturing company, 
Machinery used in the generation of 
electricity was held to be taxable as 
being employed in manufacture. Bos- 
ton & M. R. Co. v. Billerica (1928) 
262 Mass. 439, 160 N. E. 419. In 
construing a constitutional exemption, 
a corporation organized for the pur- 
pose of generating electricity for dis- 
tribution to the public was held to be 
a manufacturing corporation. Vence- 
dor Investment Co. v. Highland Canal 
& Power Co. (1914) 125 Minn. 20, 
145 N. W. 611. See also Zamani v. 
Otter Tail Power Co. (1931) 182 
Minn. 355, 234 N. W. 457, 458. “It 
is well settled that electricity made by 
artificial means is a product of manu- 
facture.” Hetherington v. Camp Bird 
Mining, Leasing & Power Co. (1921) 
70 Colo. 531, 202 Pac. 1087, 1088. 
The Colorado court in Lamborn v. 
Bell (1893) 18 Colo. 346, 350, 32 
Pac. 989, 990, 991, 20 L.R.A. 241, in 
holding that “milling” as used in the 
Constitution was synonymous with 
manufacturing, and that an electric 
light plant is a manufacturing estab- 
lishment, said: “ “The counsel for ap- 
pellant contended that making flour 
from wheat, reasoning from _ the 
etymology of the word, and the nature 
of the process, is not manufacturing. 
But whilst, from its derivation, the 
primary meaning of the word “manu- 
facture” is making with the hand, this 
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definition is too narrow for its present 
use. Its meaning has expanded as 
workmanship and art have advanced ; 
so that now nearly all artificial prod- 
ucts of human industry, nearly all such 
materials as have acquired changed 
conditions or new and specific combi- 
nations, whether from the direct ac- 
tion of the human hand, from chemical 
processes devised and directed by 
human skill, or by the employment of 
machinery, which, after all, is but a 
higher form of the simple implements 
with which the human hand fashioned 
its creations in ruder ages, are now 
commonly designated as “manufac- 
tured.” ?”’ 

The Pennsylvania court, in Com. ex 
rel. McCormick v. Keystone Electric 
Light, Heat & P. Co. (1899) 193 Pa. 
245, 44 Atl. 326, held the defendant 
to be a manufacturing company. In 
State ex rel. Spillman v. Interstate 
Power Co. 118 Neb. 756, P.U.R. 

_1929E, 358, 371, 226 N. W. 427, the 
Nebraska court in holding that the de- 
fendant came within the purview of a 
section of the statute providing: 
“Any person, firm, or company, as- 
sociation, or corporation en- 
gaged in the production, manufacture, 
or distribution of any commodity in 
general use,” Comp. St. Neb. 1922, 
§ 3432, said on page 433: “Thus, in 
the language of everyday life and in 
the strictly commercial sense of the 
term, ‘electricity’ is ‘produced’ 
‘stored,’ ‘measured,’ ‘bought and sold.’ 
It is moved or transported from place 
to place in containers or by cable. It 
is something that one trades or deals 
in. We buy it and pay for it and de- 
termine the amount of our purchases 
by definite and well-understood ‘stand- 
ard.’ Brought into being as a product, 
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it exists in modern life as a commod- 
ity. The conclusion is that, as a mat- 
ter of strict definition, ‘electricity’ in 
the commercial sense of the term is 
not only included within the literal 
terms of the statutes on which the 
state relies, but is plainly within the 
reason and spirit of the enactments, 
and that the principles of the common 
law are not without application to the 
situation before us.” 

While there are decisions that the 
generating of electricity is not manu- 
facturing, the general rule is as stated 
in 26 Cyc. 522: “The production of 
electricity by artificial means in a con- 
dition fit for use is generally held to 
be manufacture, and the theory that 
it is merely the gathering and use of 
a gift of nature is disapproved.” 

II. Section 8512-g6, provides that 
an association may be formed for a 
“mechanical” business. While we 
have no doubt that the generation of 
electricity is a manufacturing process, 
it is putting no undue strain upon the 
meaning of the term “mechanical,” to 
say that it is also the product of a me- 
chanical process. Most of us are fa- 
miliar, in a general way, at least, with 
the equipment of electric power plants, 
and have observed the machinery and 
various mechanical instrumentalities 
and apparatus there used. It is our 
judgment that the generation of elec- 
tric energy is a mechanical business. 
See Beggs v. Edison Electric Illum. 
Co. supra; People ex rel. Brush Elec- 
tric Illum. Co. v. Wemple, supra; In 
Re Charles Town Light & P. Co. su- 
pra, and Coast & Lakes Contracting 
Corp. v. Martin (1917) 92 Conn. 11, 
101 Atl. 502. 

[2] III. Relator has argued, at 
length, that Art. IV contains not one, 
29 P.U.R.(N.S.) 
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but seven separate primary purposes. 
The appellees, in the court below, and 
in this court, have contended that para- 
graphs two to seven, inclusive of the 
article, were not, in fact, purposes, but 
were powers of the association. And 
further, that if they were purposes, 
they were but incidental to the single 
purpose, stated in paragraph one of 
Art. IV. The trial court held, that 
whether they were denominated pow- 
ers or purposes, the matters contained 
therein were but incidental to or neces- 
sary to carry out the object for which 
the association was formed, as set out 
in paragraph one. We believe that is 
the reasonable and proper construction 
to place upon the entire article, tak- 
ing into consideration its language, the 
evident object of the County Codpera- 
tives in organizing the Federated Co- 
Operative, and the provisions of Chap. 
390-G1 of the Code. 

While there is, ordinarily, a clear 
distinction between the objects or pur- 
poses of a corporation, or an associa- 
tion of this kind, a reading of the pro- 
visions of Chap. 390-Gl1, and of 
Chaps. 389 and 390 of the Code, dis- 
closes that the legislature has used the 
two terms interchangeably, and with 
reference to the same matters. For 
illustration, in Chap. 389, entitled 
“Cooperative Associations,” the “pur- 
poses” for which the associations may 
be formed are stated thus in § 8459: 
“Any number of persons, not less than 
five, may associate themselves, as a 
cooperative association, for 
the purpose of conducting any agricul- 
tural, dairy, mercantile, mining, man- 
ufacturing, or mechanical business on 
the codperative plan.” While in 
§ 8468 of the same chapter, the “pow- 
ers” are set out as follows: “An as- 
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sociation created under this chapter 
shall have power to conduct any agri- 
cultural, dairy, mercantile, mining, 
manufacturing, or mechanical busj- 
ness, on the coOperative plan. . . .” 

Section 8512-g6, sets out for what 
an association may be formed, that is, 
its object, purpose, or business. Sec- 
tion 8512-g7, sets out the powers 
which each association may have. The 
first power specified is “to conduct any 
busines enumerated in § 8512-g6, 
which its articles specify.” In other 
words the business or purpose of the 
association is treated as a power of 
the association. Further proof of this 
is shown in the additional provision in 
§ 8512-g7, that “each association shall 
have power to do anything permitted 
anywhere in this chapter.” It is also 
provided in said section that each as- 
sociation shall have power to exercise 
any power, right, or privilege suitable 
or necessary for, or incident to pro- 
moting or accomplishing any of its 
“powers, purposes, or activities... .” 

No particularly different matters 
are indicated in the use of these three 
terms. That the matters noted in 
paragraphs two to seven inclusive are 
in fact powers is indicated by the fact 
that they are substantially a restate- 
ment of the powers stated in § 8512- 
g7. It is our judgment, therefore, 
that the last six paragraphs of Art. IV 
are not independent and primary pur- 
poses, but are merely powers of the as- 
sociation to be exercised in accom- 
plishing the single purpose, object, or 
business of the association in the pro- 
curing and distribution of electric en- 
ergy, as stated in paragraph one of the 
article, and that Art. IV, as a whole, 
and in none of its parts, is contrary to, 
or violative of, § 8512—g6 of the Code. 
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[3] IV. The relator also urges that 
purchasing of electric energy as stated 
in paragraph one of Art. IV is the 
statement of a separate purpose or 
business. The right to purchase elec- 
tric energy must be considered in con- 
nection with the whole object of the 
association, which is to furnish the 
County Codperatives, and their indi- 
vidual members, and also nonmem- 
bers, governmental bodies, municipali- 
ties, and other patrons, with an unin- 
terrupted supply of electric current. If 
the association is to prosper as a busi- 
ness, and the patronage is to be re- 
tained, it is very necessary that it be 
ready and able to supply the service 
without interruption. Machinery does 
break down and casualties do occur. 
In such event good business manage- 
ment requires that the association have 
the right to secure a necessary supply 
of current from other sources. The 


right to purchase is therefore not a 
new business of the association, but 
it is simply a necessary adjunct to the 
business for which it was organized. 

[4] V. The relator also urges that 
the word “or” particularly has a dis- 
junctive meaning, when it is used with 


” 


word “either,” since then an alterna- 
tive is indicated. This may be con- 
ceded. In such a combination of “ei- 
ther” and “or” each is a correlative of 
the other. But as these two words are 
used in § 8512—g6, the “or” which is 
the correlative of “either” is the “or” 
immediately preceding subdivision 2 
of the section, and not the “or” ap- 
pearing in subdivision 1, as contended 
for by the relator. We readily agree 
that the “or” in the first combination 
mentioned is used in a disjunctive 
sense. But the “or” as used in sub- 
division 1 may have a disjunctive or 
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conjunctive meaning depending upon 
the circumstances. The relator agrees 
that the second “or,” therein, has a 
conjunctive meaning. And if the 
business of the association is the op- 
eration of a telephone exchange, or 
the operation of an electric power 
plant, then each “or” in subsection 1 
may, and properly should, be used in 
a conjunctive sense, because with ei- 
ther business, the construction and op- 
eration of the lines would be inciden- 
tal and necessary adjuncts thereto. 
In fact if an association were formed 
to conduct either of these businesses, 
the words “or to construct or operate 
telephone or electric transmission 
lines” could be eliminated from the 
subsection, since the right to use such 
lines would be implied as an essential 
to carrying on either of those busi- 
nesses. 

Inasmuch as it is our conclusion 
that the generation of electricity is in- 
cluded within subsection 1 of § 8512- 
g6, and that such authority necessarily 
carries with it the right to market the 
product in the only possible way, by 
transmission lines, the fact that the 
word “or” may be used in a disjunc- 
tive or conjunctive sense is wholly im- 
material in this case. 

It is a well-known rule of statutory 
construction that the courts will con- 
strue disjunctive words as conjunc- 
tive, and vice versa, and will disregard 
technical rules of grammar and punc- 
tuation, when necessary to arrive at 
the intent of the legislative body. 
Such rule has been uniformly followed 
by this and other courts. Chicago, R. 
I. & P. R. Co. v. Rosenbaum (1930) 
212 Iowa, 227, 231 N. W. 646; Lahn 
v. Primghar (1938) — Iowa, —, 281 
N. W. 214, 216, 217; in Re Petersen 
29 P.U.R.(N.S.) 
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(1919) 186 Iowa, 75, 83, 86, 172 N. 
W. 206; 1 Fletcher on Corporations, 
§ 117, p. 201; People ex rel. Municipal 
Gas Co. v. Rice (1893) 138 N. Y. 
151, 33 N. E. 846. 

[5] VI. Rural electrification proj- 
ects are being advocated generally in 
various parts of Iowa, and in other 
states. The Federal government is 
aiding in the institution and the ex- 
pansion of these projects. In this 
case it appears that the residents of 
five counties are engaged in this new 
endeavor. Their individual county 
associations and their organization 
of Federated Codperatives were per- 
missible under Chap. 390-G1l. This 
legislation should be liberally con- 
strued to effect its purpose in its 
broadest scope. As stated by this 
court, in State v. Gibson (1919) 189 
Iowa, 1212, 1220, 174 N. W. 34, 37: 
“The courts must do nothing to pre- 
vent or embarrass ordinary legislation. 
The construction is to be liberal, and 
not critical or technical.”” And as stat- 
ed by Justice Hamilton in State v. Des 
Moines (1936) 221 Iowa, 642, 646, 
266 N. W. 41, 43: “In seeking to 
find the intent of the legislature, com- 
mon sense and reason should prompt 
us to look for the object and purpose 
which the legislature had in mind and 
not to depend on dogmatic terms of 
expression.” See also Bookhart v. 
Greenlease-Lied Motor Co. (1932) 
215 Iowa, 8, 244 N. W. 721, 722, 82 
A.L.R. 1359. 


In 1 Fletcher on Corporations, 170, 


the rule is stated thus: “Statutes pro- 
viding the purposes for which corpo- 
rations may be formed will be liberally 
construed to sustain the legality of 
corporations organized in good faith 
and for legitimate purposes.” And 
on page 375: “A liberal construction 
will be adopted with regard to acts re- 
quired to create a corporation, and 
every presumption is to be indulged in 
favor of its legal existence after it has 
gone into operation.” 

To the same effect see Watton v. 
Cruce (1914) 44 Okla. 186, 143 Pac, 
1152; Attorney General v. Lorman 
(1886) 59 Mich. 157, 26 N. W. 311, 
313, 60 Am. Rep. 287; 7 R. C. L. 50; 
Arkansas Cotton Growers’ Coop. 
Asso. v. Brown (1925) 168 Ark. 504, 
270 S. W. 946, 947, 1119; Liberty 
Warehouse Co. v. Burley Tobacco 
Growers’ Codp. Marketing Asso. 
(1928) 276 U. S. 71, 94, 72 L. ed. 
473, 48 S. Ct. 291, 294, 296. 

VII. The trial court held that the 
relator had no standing to bring this 
action, because of the provisions of 
§§ 8512-¢53 and 8512-g56. The rea- 
sons given appear sound, but we are 
not passing upon that question, be- 
cause our other conclusions are de- 
cisive of the appeal. 

Other matters have been argued but 
a decision of them is not necessary. 
(All italics herein are ours.) The 
judgment appealed from is affirmed. 


Mitchell, C. J., and Stiger, Hamil- 
ton, Hale, Oliver, and Miller, JJ., con- 
cur. 





29 P.U.R.(N.S.) 





GRAHAM v. CITY OF PHILADELPHIA 


PENNSYLVANIA SUPREME COURT 


Anne F. Graham 


City of Philadelphia et al. 


(— Pa. —, 6 A. (2d) 78.) 


Municipal plants, § 30 — Assignment of rentals. 


1. A municipality may assign the rentals derived from the lease of a gas 
works which it owns in its proprietary capacity, p. 173. 


Municipalities, § 6 — Definitions — Debts. 
2. A debt within the meaning of the constitutional restriction on municipal 
debt is created when an obligation is undertaken “to pay in the future for a 
consideration in the present,” importing a present and actual creditor as an 
incident to the transaction, p. 174. 


Municipal plants, § 30 — Assignment of rentals — Debt. 
3. An assignment of rentals received by a city from a lease of its gas plant, 
in return for payment to the city, does not create a debt within the meaning 
of the Constitution, notwithstanding the contingency that if by legislative 
regulation of gas rates the amount received by the city is less than the agreed 
amount, the city shall levy a special tax to pay the deficiency, p. 174. 


Municipalities, § 6 — Debts — Contingent obligations. 
4. A debt within the meaning of the Constitution does not contemplate a 
possible obligation accruing by Act of God or possible laws to be passed in 
the future, but simply contemplates an existing obligation presently enforce- 
able against the property or funds of the debtor generally, or an obligation 
presently existing enforceable in the future, p. 174. 


Municipal plants, § 30 — Rentals of gas plant — Use. 
5. Proceeds from the assignment of a municipally owned gas plant can be 
applied by the municipality to current expenses, since the rentals of the gas 
plant have always been regarded as miscellaneous receipts, available for cur- 
rent expenses, p. 177. 


Municipalities, § 8 — Contracts of council — Binding effect on future council. 
6. A municipal council may enter into transactions or agreements binding 


upon their successors which may require the levying of a tax in the future, 
p. 178. 


Municipal plants, § 16 — Power to contract — Rent assignment. 
7. A municipality, agreeing to assign rentals received from a lease of its 
gas plant, can also enter into a contract the effect of which may give rise to 
the necessity of a tax levy by future councils to pay the deficiency arising 
because of legislative regulation of gas rates, since the city, in dealing with 
the gas plant, acts in its proprietary capacity and its contracts relating there- 
to are binding upon future city councils, p. 178. 
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Municipal plants, § 15 — Jurisdiction of Commission — Approval of contract, 
8. The proposed lease of a municipally owned gas plant and assignment of 
the rental therefrom by the municipality need not be approved by the Com- 
mission, since the Commission has no power to regulate rates charged b 
municipally owned gas works, nor to determine rentals to be paid to the 
city, nor to interfere with property of the city, which would include the right 


to dispose of the rentals, p. 179. 


[May 8, 1939.] 


O RIGINAL proceeding to enjoin proposed assignment of 
rentals to be received by municipality from lease of its gas 
works; order dismissing bill affirmed. 


Argued before Kephart, C. J., and 
Schaffer, Maxey, Drew, Linn, Stern, 
and Barnes, JJ. 


APPEARANCES: Lloyd J. Schu- 


macker and Cohan & Schumaker, all 
of Philadelphia, for petitioner; Her- 
man N. Schwartz, G. Coe Farrier, and 
Ernest Lowengrund, Assistant City 
Solicitors, and Joseph Sharfsin, City 
Solicitor, all of Philadelphia, for the 
city ; Robert T. McCracken and Morris 


Wolf, both of Philadelphia, for mem- 
bers of Philadelphia Citizens’ Com- 
mittee; Drinker, Biddle & Reath, of 
Philadelphia, for Philadelphia Corpo- 
ration; Edward B. Hodge, Jr., and 
Hepburn & Norris, all of Philadelphia, 
for S. Howard Patterson. 


Kepuart, C, J.: The city of Phil- 
adelphia is owner in fee of the gas 
works, free and clear of any encum- 
brances. In 1897, the works were 
leased for a term of thirty years to 
the United Gas Improvement Com- 
pany under an operating agreement. 
On January 1, 1928, a new lease with 
the same corporation became effective 
subject to termination, on certain con- 
ditions, on December 31, 1937, or at 
any 10-year period thereafter. This 
lease was assigned by the United Gas 
Improvement Company to the Phil- 
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adelphia Gas Works Company with 
the consent of the city. The lease pro- 
vided for an annual rental to be paid 
to the city of $4,200,000, subject to 
the terms of the contract. A new 
lease from January 1, 1938, to Decem- 
ber 31, 1947, was agreed on, contain- 
ing the same rental provision. 

At the time of preparing its budget 
for 1939, the city owed approximately 
$39,000,000 as an accrued “floating 
deficit,” of which $5,628,428 was for 
outstanding capital mandamuses with 
interest thereon. Of this sum about 
$5,000,000 represents capital charges 
well within the debt limit, created un- 
der valid authority, which may be re- 
funded in city bonds, notwithstanding 
the limitation on the city’s general bor- 
rowing capacity. Com. ex rel. Keller 
v. Cannon (1932) 308 Pa. 321, 162 
Atl. 277. To retire its floating deficit. 
and balance the current budget, the 
city proposes to assign the rentals to 
be received by it from the gas works 
lease. 

On February 27, 1939, council 
amended the 1938 gas lease agreement 
so as to fix the termination of the lease 
as of the end of the term for which the 
rentals would be assigned, or no later 
than December 31, 1958. On March 
13th, the Philadelphia Corporation 
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submitted a modified proposal, offer- 
ing $50,000,000 for the assignment of 
the rentals covering a period of ap- 
proximately seventeen years from 
March 15, 1939, or longer if necessary 
to produce an aggregate return of 
$73,500,000 to the corporation, with 
interest at 4 per cent on rentals due and 
unpaid for any year. All the rights 
of the city under the lease are to be 
assigned, and the city is to agree not 
to dispose of, lease, or encumber the 
gas works during that time. Any in- 
surance proceeds received by the city 
are to be applied to the improvement 
of the gas works within a period of 
six months, or paid to the Philadelphia 
Corporation as additional security for 
the payment of the aggregate return. 

The modified proposal states that 
if, “by legislative regulation of gas 
rates,’ the amount received by the 
Philadelphia Corporation on August 
1, 1955, shall be less than $73,500,000, 
the city shall levy a special tax, appro- 
priating all the revenue therefrom to 
the payment of the deficiency. 

The city must appropriate approxi- 
mately $39,000,000, or as much there- 
of as may be necessary, of the proceeds 
of the assignment to the payment of 
the city’s accrued deficit. The balance 
is to be applied to current expenses 
for the year 1939, and for budgetary 
purposes in 1940. 

While this, in substance, is the pro- 
posal, it may ultimately be modified 
within the confines of the structure 
above indicated. As the city is about 
to accept it generally, the parties re- 
sponsible for the performance of the 
lease having consented to the assign- 
ment, it is desirous that all legal ques- 
tions raised be settled. 

Petitioner, a taxpayer, invoking the 
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original jurisdiciion of this court, 
seeks to enjoin the proposed assign- 
ment on constitutional and other 
grounds, principally that the transac- 
tion would effect an increase of the 
municipal indebtedness beyond the 
limitation of § 8, and in violation of 
§ 10, of Art. IX, P. S. Const. The 
Philadelphia Citizens’ Committee hav- 
ing obtained leave to intervene, sup- 
ported the constitutionality of the as- 
signment in part and opposed it in 
part. On March 24, 1939, this court 
dismissed petitioner’s bill for the rea- 
sons which will be now more fully dis- 
cussed. 

[1] The Philadelphia Gas Works 
is owned by the municipality in its 
proprietary or business capacity. 
Philadelphia Gas Works Co. v. Phil- 
adelphia (1938) 331 Pa. 321, 344, 
1 A. (2d) 156; Baily v. Philadelphia 
(1898) 184 Pa. 594, 39 Atl. 494, 39 
L.R.A. 837, 63 Am. St. Rep. 812; 
Wheeler v. Philadelphia (1875) 77 
Pa. 338, 355; Western Savings Fund 
Society v. Philadelphia (1858) 31 Pa 
175, 72 Am. Dec. 730; Id., 31 Pa. 185. 
The Act of March 11, 1789, 2 Sm. 
L. 462, § 11, provides that the city 
may “grant, bargain, sell, aliene, and 
convey, mortgage, pledge, charge and 
encumber, or demise and dispose of” 
its goods, chattels, lands, tenements, 
and hereditaments. The act is still in 
force. Wentz v. Philadelphia (1930) 
301 Pa. 261, 267, 151 Atl. 883, citing 
Philadelphia v. Brabender (1902) 
201 Pa. 574, 51 Atl. 374, 58 L.R.A. 
220; Commonwealth v. Walton 
(1897) 182 Pa. 373, 38 Ati. 790, 61 
Am. St. Rep. 712. And in Williams 
v. Samuel (1938) 332 Pa. 265, 276, 
277, 2 A. (2d) 834, it was held that 
under it the city would have power to 


29 P.U.R.(N.S.) 





PENNSYLVANIA SUPREME COURT 


dispose of its waterworks and sew- 
erage system, both of which are also 
owned by the municipality in its pro- 
prietary capacity. The right of the 
city to lease the gas works was es- 
tablished in Baily v. Philadelphia, sw- 
pra. If the city may sell or lease the 
gas works, there is obviously no im- 
pediment to the assignment of the 
rentals derived from the lease thereof. 
This is conceded by both the petition- 
er and the interveners and requires no 
further discussion. 

Petitioner contends, however, that 
the transaction will create an indebt- 
edness beyond the city’s constitutional 
limitation. The interveners also urge 


the same result as to the proposed 
transaction in so far as any part of 
the proceeds is applied to current ex- 
penses. 

[2-4] It is argued that the city by 
selling the future rentals is disposing 


of future income to which it is now 
entitled, and is, in effect, borrowing 
on futures and thereby creating a debt. 
A debt within the meaning of the 
Constitution is created when an obliga- 
tion is undertaken “to pay in the fu- 
ture for a consideration in the pres- 
ent.” Keller v. Scranton (1901) 200 
Pa. 130, 49 Atl. 781, 783, 86 Am. St. 
Rep. 708. It imports a present and 
actual creditor as an incident to the 
transaction. The transaction before 
us does not in any conceivable aspect 
constitute borrowing; here there is an 
assignment of gas rentals,—an out- 
right sale of an obligation due the city 
under the lease, without any liability 
to the city thereon except a remote con- 
tingent future obligation to arise only 
upon legislative interference, which 
will be discussed later. 

In Kelley v. Earle (1937) 325 Pa 
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337, 190 Atl. 140, we considered a 
lease entered into by the state for a 
long term which was alleged to cre. 
ate by implication a debt either present- 
ly or in the future. We held that such 
transaction did not create a debt, nor 
was any indebtedness incurred by the 
state, where the creditors or the trus- 
tee for the bondholders of the Author- 
ity could not take the property of the 
Authority or of the state, or look to 
the general fund or other assets of 
the state for the payment of the bonds. 
And, in Tranter v. Allegheny County 
Authority (1934) 316 Pa. 65, 84, 
173 Atl. 289, 297, it was said: “We 
cannot consider the obligation as the 
debt of the county, unless it is a debt 
which the county has agreed to pay 
or can be required to pay.” 

It was pointed out in 316 Pa. at p. 
85: ‘The bondholders cannot call up- 
on the public treasuries to contribute; 
no county or municipal property can 
be taken for the debt, because the 
bondholders have agreed to look to a 
special fund for payment to be raised 
in the manner provided.” 

A debt, therefore, within the con- 
stitutional definition does not contem- 
plate possible obligation accruing by 
Act of God or possible laws to be 
passed in the future. It does con- 
template an existing obligation pres- 
ently enforceable against the property 
or funds of the municipality generally, 
or an obligation presently existing en- 
forceable in the future. In the event 
of a default in payment of any of the 
rentals, no property of the city, real 
or personal, can be taken for principal 
and interest. The default would be 
that of the lessee, the Gas Works Com- 
pany, not the municipality, and the 
city assumes no obligation or liability 
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therefor. Under paragraph 3 (e), 
the assignee has no right to recover 
any part of such defaulted sums from 
the general funds or property of the 
city, from its general tax levy, or by 
attachment or sale of any city proper- 
ty, including the gas works. Nor is 
the city required to pay out of any 
special tax, any deficit arising in this 
manner." 

It must be noted definitely, as stated 
above, that the proposed transaction 
is an assignment of gas rentals, which 
does not constitute an increase of in- 
debtedness in contravention of Art. 
IX, §§ 8 and 10, of the Constitution 
of Pennsylvania. Yet the proposed 
contract does evidence the right of the 
assignee to receive the sum of $4,200.- 
000 per year under the terms and con- 
ditions of the lease agreement between 
the city of Philadelphia and the Phil- 
adelphia Gas Works Company, and 
the city of Philadelphia is under obli- 
gation to perform such acts on its part 
as shall be required under that contract 
to provide for the payment of such 
annual rentals to the assignee. But. 
the city is in no sense a guarantor for 
the payment of the aggregate sum of 
$73,500,000. 

Section 3 (d) of the proposal, reads 
as follows: “(d) If on August 1, 
1955, by reason of legislative regula- 
tion of gas rates, the amounts thereto- 
fore received by the corporation from 
the Philadelphia Gas Works Company 
and/or from the city and/or from the 
operation of the gas works under the 
aforesaid par. 3 (c), plus the amounts 


entitled to be received from the said 
sources during the succeeding twelve 
months shall aggregate less than $73,- 
500,000, plus the interest, the city will 
forthwith (1) levy a special tax to pro- 
vide for the payment to the corpora- 
tion of such deficiency out of current 
revenues of the city, and (2) irrevoc- 
ably appropriate to such payment all 
revenues received by the city from 
such tax.” 

The city by this subsection does not 
pledge its general funds or property to 
meet this contingent obligation. The 
city promises to levy a special tax and 
thereby create a special fund for the 
payment of the deficiency. The cor- 
poration expressly has no right of ac- 
tion against any property or funds of 
the city. This position clearly dis- 
tinguishes the present case from Les- 
ser v. Warren (1912) 237 Pa. 501, 85 
Atl. 839, 43 L.R.A.(N.S.) 839; 
Brown v. Corry (1896) 175 Pa. 528, 
34 Atl. 854; McKinnon v. Mertz 
(1909) 225 Pa. 85, 73 Atl. 1011, and 
McAnulty v. Pittsburgh (1925) 284 
Pa. 304, 131 Atl. 263. In each of these 
cases the property or general revenues 
of the municipality were liable for the 
performance of its contractual obliga- 
tions. In the cases of East Moline v. 
Pope (1906) 224 Ill. 386, 79 NE. 
587, and Panhandle Construction Co. 
v. Spearman (Tex. Civ. App. 1935) 
83 S. W. (2d) 425, cited by petition- 
er, the municipality assumed liability 
for any failure of the source of pay- 
ment designated to discharge the obli- 
gation. It cannot be too strongly em- 





1 Paragraph 3(e) of the proposal expressly 


states: “The right of the corporation to re- 
ceive the aforesaid sum of $73,500,000, plus 
the interest, shall be restricted solely to the 
Proceeds from the operation of the gas works 
and the proceeds of insurance thereon or con- 
demnation thereof and the proceeds of the 
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special tax provided for by the aforesaid para- 
graph 3(d); and the corporation will have no 
right to recover any part of said sums from 
the general funds or property of the city or 
from its general tax levy or by attachment or 
sale of any property of the city, including the 
gas works. 
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phasized that here the city does not as- 
sume any of the obligations of the les- 
see of the gas works either directly or 
secondarily. 

The liability of the city under par. 
3 (d) can arise only if there is a deficit, 
brought about by legislative regulation 
of the rates, thereby reducing the rent- 
als to the city. The remoteness of the 
contingency is obvious. The legisla- 
ture has never regulated the rates of 
this municipally owned gas works; 
the Public Service Commission was 
expressly denied the right to do so 
under previously existing legislation, 
Barnes Laundry Co. v. Pittsburgh 
266 Pa. 24, P.U.R.1920D, 569, 109 
Atl. 535; Wilson v. Public Service 
Commission (1935) 116 Pa. Super. 
Ct. 72, 8 P.U.R.(N.S.) 34, 176 Atl. 
510; Ferguson and McDowell v. Pub- 
lic Service Commission (1923) 82 Pa. 
Super. Ct. 238; the present Public 
Utility Act of May 28, 1937, P. L. 
1053, 66 P. S. § 1101 et seq., makes 
no provision for such regulation of 
rates by the Public Utility Commis- 
sion ; the legislature at its present ses- 
sion has excepted from rate regula- 
tion by the Commission any utility 
owned by a municipal corporation and 
operated within its corporate limits 
(Act No. 11, March 21, 1939, 66 P. S. 
§§ 1102, 1141). While there is the 
contingency that the legislature might 
in the future enact such laws, if it does 
so, such rate regulations must permit 
a fair return on a fair valuation of 
the property involved to be constitu- 
tional under our decisions. 

At the normal rental of $4,200,000 
per annum, the sum required by the 
assignee should be realized entirely 
within the prescribed period. 

Bearing these considerations in 
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mind, subsection 3 (d) cannot possibly 
be construed to give rise to a present 
liability of the city or to create a 
presently existing debt. To illustrate 
the force of this observation: If the 
city of Philadelphia were solvent with- 
in the constitutional meaning, and 
wished to incur a bonded indebtedness, 
in making a statement of its assets and 
liabilities, it would be unable to list 
any figure representing its liability un- 
der this clause of the proposal relating 
to a deficit. The mere possibility of 
future liability to arise by reason of 
legislation that may be enacted, is so 
remote and contingent, that it does not 
create a present debt. This is appar- 
ent, for if it were otherwise, every au- 
thorized indebtedness of a municipali- 
ty would have to be considered sub- 
ject to the possibility of future legis- 
lative enactment, taking from the mu- 
nicipality a part of its property, di- 
verting a portion of its property to 
uses not taxable, or lowering assess- 
ments. This court has held that such 
contingencies cannot effect the validity 
of bonds issued or authorized. Duane 
v. Philadelphia (1936) 322 Pa. 33, 
185 Atl. 401. The constitutional 
provision relating to debt and indebt- 
edness contemplates the creation of a 
present obligation, payable in the fu- 
ture, importing a present actual credi- 
tor as a necessary incident of the trans- 
action. Save for a necessary and 
practical exception illustrated in Duane 
v. Philadelphia, supra, and McGuire 
v. Philadelphia (1914) 245 Pa. 287, 
91 Atl. 622, no debt is created until a 
positive obligation is assumed. See 
Erie’s Appeal (1879) 91 Pa. 398, 
402; Brooke v. Philadelphia (1894) 
162 Pa. 123, 128, 29 Atl. 387, 24 
L.R.A. 781. 
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The city has no present obligation 
under this clause. If the contingent 
deficiency thus explained exists on Au- 
gust 1, 1955, its payment is to be pro- 
vided for by a special tax—current 
revenue. This court has repeatedly 
held that the incurring of an obliga- 
tion to be paid out of current reve- 
nues does not affect an increase in in- 
debtedness within the meaning of the 
Constitution. See Kelley v. Earle 
(1937) 325 Pa. 337, 190 Atl. 140; 
Tranter v. Allegheny County Author- 
ity (1934) 316 Pa. 65, 173 Atl. 289; 
Athens Nat’l. Bank v. Ridgebury 
Twp. (1931) 303 Pa. 479, 154 Atl. 
791; Jackson v. Conneautville Bor- 
ough School Dist. (1924) 280 Pa. 
601, 125 Atl. 310; Wade v. Oak- 
mont (1894) 165 Pa. 479, 30 Atl. 
959; Erie’s Appeal, supra. The un- 


dertaking of the city under subsec- 
tion 3(d) is to be distinguished from 


the incurring of an obligation to pay 
a fixed sum in the future which would 
create an immediate debt, though not 
payable until a future date. Here 
there will be no obligation at all until 
the remote contingency occurs ; it may 
never occur. A comparison of this 
situation with the situations involved 
in Lesser v. Warren, supra; McAnul- 
ty v. Pittsburgh, supra; McKinnon v. 
Mertz, supra, and Brown v. Corry, su- 
pra, demonstrates that the rule there 
announced has no application. 

The case of Keller v. Scranton 
(1901) 200 Pa. 130, 49 Atl. 781, 86 
Am. St. Rep. 708, likewise is distin- 
guishable. There it was held that an 
assumption by the municipality of an 
obligation to pay unliquidated dam- 
ages to the owners of property abut- 
ting a proposed viaduct, was a debt 
in the constitutional sense. In that 
(12] 
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case the court below found as a fact 
that pecuniary damage would result, 
and was able to approximate the 
amount with certainty to hold that the 
constitutional limitation would be ex- 
ceeded. In the present case there is 
not only no certainty that the obliga- 
tion will arise, but on the contrary, it 
is highly improbable that it will arise. 

Petitioner concedes that if the trans- 
action does not create a debt, the city 
may apply the proceeds to any use, 
whatsoever, beneficial to its inhab- 
itants. The interveners, however, 
contend that no part of the proceeds 
of the assignment may be applied to 
current expenses. This is the princi- 
pal ground of their attack on the mod- 
ified proposal. 

[5] Interveners suggest that the 
City Charter Act of June 25, 1919, P. 
L. 581, 53 P. S. § 2901 et seq., by 
implication, prevents the use of the 
proceeds for current expenses, in- 
timating a requirement for the mu- 
nicipality of a pay-as-you-go policy. 
The Charter Act does not contain any 
provision to limit or restrict the appli- 
cation of receipts from the sale of 
corporate property by a municipality. 

As this court said in Woodward v. 
Philadelphia, 333 Pa. 80, 3 A. (2d) 
167, 169, opinion filed December 23, 
1938, Art. XVII of the Charter Act, 
53 P. S. § 3271 et seq., supplies com- 
prehensively all the considerations nec- 
essary for a complete municipal budg- 
et. Receipts of the city are placed in 
three categories: “(a) Receipts from 
taxation; (b) money proposed to be 
borrowed; and (c) receipts from 
sources other than taxation and loans, 
hereinafter designated as miscellaneous 
receipts.” It is clear this article makes 
the proceeds of the sale of municipal 
29 P.U.R.(N.S.) 
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assets fall into the category of “mis- 
cellaneous receipts.” The use of the 
words “current receipts” in the last 
sentence of the first paragraph of § 1 
of the article (providing that the may- 
or’s statement shall indicate “which of 
such liabilities and expenditures should 
be met from current receipts and 
which should be met from - loan 
funds,”) will not support the con- 
struction contended for that the legis- 
lature intended only current receipts 
from taxation to be available for cur- 
rent expenses. It is also contended 
that this court in Woodward v. Phila- 
delphia, supra, used the words “re- 
ceipts” and “revenue” synonymously 
and that therefore “miscellaneous re- 
ceipts’ means “miscellaneous reve- 


nues” or receipts from taxation. If 
“miscellaneous receipts’ refers to re- 
ceipts from taxation, there would be 
but two classes of receipts available 


for budget purposes. The legislature 
separated “miscellaneous receipts” 
from “receipts from taxation.” Fur- 
thermore, in the passage quoted by in- 
terveners from the Woodward Case, 
the term “revenue” was used only with 
reference to receipts from taxation. 

The case of Corporation for Relief 
of Widows v. Philadelphia (1935) 
317 Pa. 76, 176 Atl. 727, holding that 
the purchase price of the Delaware 
river bridge could not be applied to 
current expenses of the city is not con- 
trolling here. There the city was ob- 
ligated to repay the outstanding bond- 
ed indebtedness incurred for the erec- 
tion of the bridge, a capital asset, with 
the proceeds of its sale. No such sit- 
uation is here presented. The Act 


of May 16, 1929, P. L. 1773, 
amended by the Act of May 28, 1937 
P. L. 1010, 53 P. S. §§ 1991, 199 
does not apply. 

There is no legislative or other leg 
barrier to the use of these proceeds for 
current expenses, and there is author. 
ity for holding that they may he s 
applied. The rentals from the gas 
works have always been regarded as 
miscellaneous receipts, available for 
current expenses. In Shirk v. Lan. 
caster (1933) 313 Pa. 158, 173, 169 
Atl. 557, 90 A.L.R. 688, we held that 
a municipality may apply receipts from 
the operation of its waterworks to any 
legitimate purpose. If, therefore, the 
rentals themselves may be used for 
current expenses, the proceeds from 
the assignment, which represent the 
rentals, are available for the same pur- 
pose. 

[6, 7] Another objection urged by 
petitioner to the proposed assignment 
is that § 3 (d) of the proposal pur- 
ports to bind future councils of Phila- 
delphia to levy a special tax upon the 
happening of the contingency referred 
to above. It is argued that taxation is 
a governmental function and that the 
city in its proprietary capacity cannot 
validly bind itself to perform a gov- 
ernmental act in the future. Petition- 
er cites cases from other jurisdictions’ 
holding that future taxing power can- 
not be presently exercised so as to bind 
legislative successors. 

Whatever may be the rule in other 
states, it has been positively established 
in this jurisdiction that legislative 
bodies may enter into transactions or 
agreements binding upon their succes- 





2 Westminster Water Co. v. Westminster 
(1904) 98 Md. 551, 56 Atl. 990, 64 L.R.A. 
630, 103 Am. St. Rep. 424; Billeter & Wiley 
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v. State Highway Commission (1924) 203 Ky. 
15, 261 S. W. 855; Davis v. Wayne County 
Court (1893) 38 W. Va. 104, 18 S. E. 373. 


178 





GRAHAM v. CITY OF PHILADELPHIA 


sors which may require the levying of 
a tax in the future.® 

The city, in dealing with the gas 
works, is acting in a business capacity 
and its contracts relating thereto are 
binding upon future city councils. Bai- 
ly v. Philadelphia (1898) 184 Pa. 
504, 39 Atl. 494, 39 L.R.A. 837, 63 
Am. St. Rep. 812. There are so many 
illustrations of this rule in reported 
cases that to enumerate them would be 
superfluous. But the gas works is un- 
questionably a public enterprise and we 
have held that expenditures on or 
about such municipal business im- 
provements can be met by taxation 
(see Shirk v. Lancaster, supra), just 
as receipts therefrom can be devoted 
to current governmental purposes 
The gas works, waterworks, sewerage 
systems, electric light plants, and oth- 
er business enterprises of a municipal- 
ity need not be self-sustaining. There- 
fore if the city may validly appropri- 
ate tax moneys to the expenses of such 
enterprises, it may enter into contracts 
the effect of which may be to give rise 
to the necessity of a tax levy by future 
councils, 


[8] The last question remaining is 
whether the state Public Utility Com- 
mission must approve the lease and the 


assignment. The Act of May 28, 
1937, P. L. 1053, § 911, 66 P. S. 3 
1351, provides: “No contract or 
agreement between any public utility 
and any municipal corporation shall 
be valid unless filed with the Commis- 


sion at least thirty days prior to its ef- 
fective date: Provided, That upon 
notice to the municipal authorities, and 
the public utility concerned, the Com- 
mission may, prior to the effective date 
of such contract or agreement, insti- 
tute proceedings to determine the rea- 
sonableness, legality, or any other mat- 
ter affecting the validity thereof. Up- 
on the institution of such proceedings, 
such contract or agreement shall not 
be effective until the Commission 
grants its approval thereof * 


Section 920, 66 P. S. § 1360. pro- 
vides: ‘The Commission shall have 
power and authority to vary, reform, 
or revise, upon a fair, reasonable, and 
equitable basis, any obligations, terms, 
or conditions of any contract hereto- 
fore or hereafter entered into between 
any public utility and any ‘ 
municipal corporation, which em- 
brace or concern a public right, bene- 
fit, privilege, duty, or franchise, or the 
grant thereof, or are otherwise affect- 
ed or concerned with the public inter- 
est and the general well-being of the 
commonwealth.” 

The proposed lease and contract of 
assignment are not within these sec- 
tions. The lease is an operating agree- 
ment (Philadelphia Gas Works Co. 
v. Philadelphia (1938) 331 Pa. 321, 
344, 1 A. (2d) 156), and the pro- 
posed assignment is a sale of rentals 
therefrom. The legislature did not 
intend every contract between a mu- 
nicipality and public utility to be sub- 





_ §See Tranter v. Allegheny County Author- 
ity (1934) 316 Pa. 65, 173 Atl. 289; Kelley 
v. Earle (1937) 325 Pa. 337, 190 Atl. 140; 
and see Com. ex rel. Hamilton v. Select and 
Common Councils of Pittsburgh (1859) 34 
Pa. 496, 507, 510; Ohlinger v. Maiden-creek 
Twp. (1933) 312 Pa..289, 293, 167 Atl. 882, 
90 A.L.R. 1227; Com. ex rel. Thomas v. Com- 
missioners of Allegheny (1858) 32 Pa. 218; 
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Lehigh Coal & Nav. Co. (1886) 112 Pa. 360, 
5 Atl. 231; Investors Realty Co. v. Harris- 
burg (1923) 82 Pa. Super. Ct. 26, 40; Doug- 
las v. McLean (1904) 25 Pa. Super. Ct. 9, 12; 
Com. ex rel. Armstrong v. Commissioners of 
Allegheny (1860) 37 Pa. 277, 290; Com. ex 
rel. Armstrong v. Perkins (1862) 43 Pa. 400; 
Morgan v. Com. ex rel. Verbeke (1867) 55 
Pa. 456. 
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jected to the approval of the Com- 
mission. The power of the Commis- 
sion to revise such contracts is limited 
to matters within its jurisdiction. 
Philadelphia City Passenger R. Co. 
v. Public Service Commission, 271 
Pa; 39, PARAUSZIE, 581, 114 
Atl. 642; New Street Bridge Co. v. 
Public Service Commission (1921) 
271 Pa. 19, P.U.R.1922A, 404, 114 
Atl. 378. Since the Commission has 
no power to regulate the rates of the 
municipally owned gas works (Barnes 
Laundry Co. v. Pittsburgh, 266 Pa. 
24, P.U.R.1920D, 569, 109 Atl. 535; 
Wilson v. Public Service Commission 
(1935) 116 Pa. Super. Ct. 72, 8 
P.U.R.(N.S.) 34, 176 Atl. 510; Fer- 
guson and McDowell v. Public Serv- 
ice Commission (1923) 82 Pa. Super. 


Ct. 238; Act No. 11, March 21, 1939 
§ 2, 66 P. S. § 1141); nor to deter. 
mine the rentals to be paid to the city 
(Philadelphia City Passenger R. Co, 
v. Public Service Commission, supra: 
New Street Bridge Co. v. Public Sery. 
ice Commission, supra), nor to inter- 
fere with the property of the city, 
which would include the right to dis- 
pose of the rentals (see Act No. 11, 
March 21, 1939, § 1, 66 P. S. § 1102), 
it could not revise the lease or assign- 
ment agreements in any of these par- 
ticulars. How far the legislature may 
subsequently invade this field, under 
constitutional limitations, we expressly 
leave open. 

For the reasons above stated, we re- 
affirm our previous order, filed March 
24, 1939, dismissing the bill. 





NEW YORK SUPREME COURT, APPELLATE DIVISION, THIRD 
DEPARTMENT 


Lockport Light, Heat & Power 
Company et al. 


Nic RB Moleie’of ak 


(257 App. Div. 11, 12 N. Y. Supp. (2d) 595.) 


Consolidation, merger, and sale, § 6 — Powers of Commission — Conditional con- 


sent, 


1. The power of the Commission to grant consent to a transfer of utility 
property includes the power to withhold consent, and the Commission may, 
at least, make its consent conditional upon change in the terms of the con- 
tract of purchase although no power to annex conditions to a consent is con- 


ferred in express terms, p. 183. 


Consolidation, merger, and sale, § 6 — Powers of Commission — Conditions. 


2. The Commission, in consenting to a transfer of utility property, does not 
have plenary power to annex any conditions it may see fit to its consent, 
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although it may have power to couple its consent with any direction which 
it would have independent power to make, p. 183. 


Accounting, § 4 — Powers of Commission — Revision of accounts. 
3. The Commission has no power to direct corporations to rewrite their 
operating property (fixed capital) accounts upon the basis of original cost, 
p. 183. 

Accounting, § 4 — Powers of Commission — Transfer to suspense account. 
4. The Commission has no power to direct corporations to transfer the ex- 
cess of book cost over what it determines to be original cost to a suspense 
account, p. 183. 


Depreciation, § 3 — Powers of Commission — Straight-line method. 


5. The Commission has no power to require a corporation to adopt a 
straight-line method of accounting for depreciation, p. 183. 


Accounting, § 4 — Powers of Commission — Capital stock expense. 
6. The Commission has no power to require a corporation to write off capi- 
tal stock expense as shown by an account which includes all expenses in con- 
nection with the issuance and sale of capital stock, p. 183. 


Accounting, § 4 — Powers of Commission — Purchase price. 
7. The Commission has independent power to require a purchaser of utility 


property to make book entries showing the price paid for the property, p. 
183. 


Constitutional law, § 4 — Waiver of rights — Commission order — Acceptance 
by corporate officers. 
8. The power of a state Commission is not increased through the acceptance 
of a conditional order by the vice presidents of a public utility corporation, 
since property and constitutional rights cannot be destroyed, abrogated, or 
waived by the corporate officials, p. 183. 


Accounting, § 4 — Powers of Commission — Book entries. 
9. The Commission has power to require that book entries shall reflect 
transactions truthfully, and directions concerning the entries to be made in 
the capital and other accounts as permitted by statute and judicial decisions 
may be given by the Commission at any time, p. 184. 


Accounting, § 4 — Powers of Commission — Allocation of entries — Separate 
departments. 

10. The Commission, although it may have power to allocate entries be- 
tween utility departments to reflect the proportion of benefit which each 
department receives from the property involved, cannot require that by an 
arbitrary entry property used and useful in part, at least, in a profitable de- 
partment be transferred to the account maintained in reference to a less 
profitable department, since, if book value is to be used in fixing a rate base 
for temporary rates, such property should not be excluded from the prop- 
erty upon which a return is to be had, p. 184. 


[May 10, 1939.] 


 Persecasraen order to review orders of Commission requiring 

certain entries to be made on books of utility corporations 

reflecting property transfer; annulled and reversed and matter 
remitted to Commission. 
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Argued before Hill, P. J., and Mc- 
Namee, Crapser, and Bliss, JJ. 

APPEARANCES: Warnick J. Ker- 
nan, of Utica, and Killeen & Sweeney, 
of Buffalo (Henry W. Killeen, of 
Buffalo, of counsel), for petitioners ; 
Gay H. Brown, of Albany (J. Herbert 
Gilroy, of Utica, of counsel), for de- 
fendants. 


Hi, P. J.: An order made by the 
Public Service Commission on De- 
cember 5, 1929, permitted the Lock- 
port Light, Heat and Power Co. to 
transfer its franchises, works, and sys- 
tem used in connection with the sale of 
electricity, gas, and steam to the New 
York State Electric and Gas Corpora- 
tion. Each was an affiliate of the As- 
sociated System, and the transfer was 
made, it is said, in furtherance of a 
policy of consolidation. The New 
York Company owned all of the vot- 


ing stock of the Lockport Company. 
The consent of the Public Service 
Commission was given on the follow- 
ing condition contained in the order: 
that “the entries to be made on the 


books of the New York State 
Electric & Gas Corporation reflecting 
the acquisition of the assets of the 
Lockport Light, Heat and Power Co. 
shall be based upon original cost of 
construction of said assets to be here- 
after determined by this Commission.” 
On the same day the two corporations, 
acting through their respective vice 
presidents, in compliance with a pro- 
vision of the order filed with the Com- 
mission the following: “(The two 
corporations) hereby accept an order 
entered by the Public Service Commis- 
sion under date of December 5, 1929.” 
Cf. People ex rel. Iroquois Gas Corp. 
v. Public Service Commission (1934) 
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264 N. Y. 17, 2 P.U.R.(N.S.) 449 
189 N. E. 764.. Thereafter the Com 
mission, by an order dated December 
19, 1933, amended March 12, 1935 
(12 P.U.R.(N.S.) 413), required the 
New York Company to strike $990. 
943.48 from the capital account. We 
are reviewing the two latter orders. 

Some of the items which the orders 
directed to be stricken from the capital 
account are not related to “original 
cost of construction” mentioned in 
the order permitting the transfer. 
The opinion of the Commission con- 
tains a recital: “The computation of 
depreciation on a straight-line basis by 
the Commission’s engineering division 
resulted in an increase in accrued de- 
preciation of $328,476.58,” (at p. 421 
of 12 P.U.R.(N.S.)), and entries re- 
flecting that decrease in the capital ac- 
count were ordered made. Also, it 
was directed that there be stricken 
from the books of the company items 
amounting to more than $350,000 rep- 
resenting property which the Commis- 
sion said had been, or should be, with- 
drawn from service. There was also 
eliminated items for interest, taxes 
during construction, and other organi- 
zation expenses, aggregating about 
$200,000, most of which had been 
placed in the capital account and 
against which securities had been is- 
sued pursuant to earlier orders made 
by the Commission. The remainder 
was made up of items deducted un- 
der the “original cost” theory, and 
amounts paid to affiliated companies 
for materials and services and organi- 
zation expenses, also $31,250, part 
payment of the purchase price of a 
small company which the Lockport 
Company had purchased many years 
before with the approval of the Com- 
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mission. Many of the other items de- 
tailed had been approved by earlier or- 
ders of the Commission and securities 
based thereon had been issued and sold 
to the public with like approval. A 
further assignment of error in the or- 
der arises from the following facts: 
Under the rules of the Commission, 
the Lockport Company maintained the 
capital account of its steam depart- 
ment separate from that of its electric 
department. The order requires that 
items representing plant and equip- 
ment used jointly by the electric and 
steam departments, aggregating $289,- 
924.90, carried in the electric depart- 
ment account, be transferred there- 
from to the account maintained in ref- 
erence to the steam department. 

[1, 2] The Commission seems to 
have given scant consideration to Peo- 
ple ex rel. Iroquois Gas Corp. v. Pub- 
lic Service Commission, supra, which 


was decided on February 27, 1934. 
This may be explained by the fact that 
the order herein requiring the deletion 
from the capital account was made on 


December 19, 1933, however, the 
amended order was made on March 
12, 1935, supra. In the Iroquois Gas 
Corporation opinion it is stated, con- 
cerning the power of the Commission 
to annex conditions to the trans- 
fer: “No power to annex conditions 
to a consent is conferred in express 
terms. Since the power to grant con- 
sent includes the power to withhold 
consent, it is plain that the Commis- 
sion may, at least, make its consent 
conditional upon change in the terms 
of the contract of purchase.” At p. 449 
of 2 P.U.R.(N.S.). The considera- 
tion to be received by the transferrer 
in the matter under review is hardly 
mentioned in this entire record. The 
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conditions prescribed by the Commis- 
sion in no way relate to the terms of 
the contract under which the property 
is to be acquired by the New York 
Company, but deal entirely, as in the 
Iroquois Gas Corporation Case, su- 
pra, with the entries to be made upon 
the books of the purchasing company. 
Quoting further from the Iroquois Gas 
Corporation opinion, “So, too, the 
Public Service Commission might, per- 
haps, have power to couple its consent 
with any direction which it would have 
independent power to make. Here 
the condition imposed is different. It 
does not change the terms of the trans- 
fer nor the manner in which the prop- 
erty will be operated after transfer; it 
requires the purchaser to make an en- 
try upon its books which the Commis- 
sion would have no power to direct 
unless it has plenary power to annex 
any conditions it may see fit to its con- 
sent. The question before us is 
whether the Commission has such 
plenary power.” Later in that opin- 
ion it is determined that the Commis- 
sion did not have plenary power. 
[8-8] The order of the Commission 
fails to comply in many respects with 
the decision in New York Edison Co. 
v. Maltbie (1936) 271 N. Y. 103, 15 
P.U.R.(N.S.) 143, 2 N. E. (2d) 277. 
That case dealt with the “independent 
power” as that term is used in the 
Iroquois Gas Corporation Case, supra, 
of the Commission to make rules and 
regulations. It was there determined 
(question 2) that the Commission had 
no power to direct corporations to re- 
write their operating property (fixed 
capital) accounts upon the basis of 
“original cost,” and (question 3) no 
power to direct corporations to trans- 
fer the excess of “book cost” over 
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what it determined to be “original 
cost” to a suspense account and, (ques- 
tion 5) no power to require a corpora- 
tion to adopt a “straight-line” method 
of accounting for depreciation and, 
(question 6) no power to require a 
corporation to write off “capital stock 
expense” as shown by Commission’s 
account 142, ‘Which includes, all ex- 
penses in connection with the issuance 
and sale of capital stock.” The orders 
under review do each of these inhibit- 
ed things. The Commission would 
have “independent” power to require 
this purchaser to make book entries 
showing the price which it paid for 
this property. New York State Elec- 
tric & Gas Corp. v. Maltbie (1935) 
243 App. Div. 655, 277 N. Y. Supp. 
750; appeal denied, 267 N. Y. xxxix. 
The power of the Commission was not 
increased through the acceptance of 
the conditional order by the vice presi- 
dents of petitioners. Property and 
constitutional rights could not be de- 
stroyed, abrogated, or waived by the 
corporate officials. 

[9] It is unquestioned that the Com- 
mission has power to require that book 
entries shall reflect transactions truth- 
fully. It has been said that the Com- 
mission “might, perhaps, have power 
to couple its consent with any direction 
which it would have independent pow- 
er to make” (Iroquois Gas Corpora- 
tion Case, supra), and if, under that 
authority, the Commission finds firm 
footing for determining in one pro- 
ceeding whether its consent for a 
transfer of property is in the public 


interest and whether new and changed 
entries shall be made in the records of 
the purchasing corporation, the two 
unrelated subjects may be determined 
jointly, otherwise the transfer should 
be approved or disapproved dependent 
upon the public interest. Directions 
concerning the entries to be made in 
the capital and other accounts as per- 
mitted by statute and the authorities 
cited may be given by the Commission 
at any time. 


[10] As to the direction that entries 
representing certain properties be 
transferred from the electric to the 
steam department, the Commission 
might, perhaps, have power to allocate 
the entries between the departments to 
reflect the proportion of benefit which 
each department receives from the 
property involved. It seems that the 
steam department is less profitable 
than the electric, and if book value is 
to be used in fixing a rate base for tem- 
porary rates, this property which is 
used and useful in part, at least, in the 
electric department, by an arbitrary 
entry, should not be excluded from the 
property upon which a return is to be 
had. 

The orders should be annulled and 
reversed and the matter remitted to 
the Public Service Commission for ac- 
tion in accordance with the foregoing. 

Orders annulled and reversed, on 
the law and facts, and matter remitted 
to the Public Service Commission, for 
action in accordance with the opinion; 
with $50 costs and disbursements. All 
concur. 
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RE BROCKTON EDISON CO. 


MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Brockton Edison Company 


[D. P. U. 5802.] 


Public utilities, § 87.1 — What constitutes public use or purpose — Merchandis- 
ing business. 

1. The business of merchandising appliances as incidental or auxiliary and 
necessary to the use of electricity does not constitute a public use or public 
purpose within the concept of regulation of public service corporations, p. 
186 

Merchandising and jobbing, § 1 — Entrance services — Promotion of merchandis- 

ing appliances. 

2. A proposal of an electric utility to install service lines beyond the first 
point of attachment on the customer’s premises and up to and including the 
meter board, in order to promote the sale of electric kitchen ranges, cannot 
be isolated from the business of merchandising appliances, p. 186. 

Accounting, § 46 — Electric service installation — Promotion of merchandising. 
3. Expenditures by an electric company for installation of service lines be- 
yond the first point of attachment on the customer’s premises (to promote the 
sale of electric ranges) may not be reasonably included within the utility’s 
capitalizable assets, for which securities may be approved, or in determining 
reasonable rates in a rate proceeding, since such expenditures are more close- 
ly identified to merchandising operations rather than the manufacture, dis- 
tribution, and sale of electricity to the public, and inclusion of such expenses 
in assets is inconsistent with the honest and prudent investment rule, p. 186. 


Discrimination, § 208 — Classes of consumers — Service wires. 
4. Customers of an electric company who do not require extensions of serv- 
ice beyond the first point of attachment on the customer’s premises, to pro- 
mote the use of electric ranges, would be discriminated against if the cost 
of such extension were capitalized, p. 186. 


Merchandising and jobbing, § 3 — Right to engage in business. 
Discussion of the right of electric utility companies to engage in merchandis- 
ing of appliances, p. 187. 

Security issues, § 1 — Control of capitalization — Prudent investment rule. 


Discussion of statutory control of the capitalization of public utilities as the 
very essence of the Massachusetts honest and prudent investment rule, p. 


190, 
[June 29, 1939.] 


| apes by electric utility company for amendment of ac- 
count of Uniform System of Accounts and for authority to 
capitalize certain expenditures in customer service wires; 
dismissed. 
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APPEARANCE: Clarence C. Reed, 
for Brockton Edison Company. 


WEBBER, Commissioner : 

[1-4] The Uniform System of Ac- 
counts prescribed by the Department 
for Gas and Electric Companies (Re- 
vised Edition Jan. 1, 1934) under 
Item E. 125, Poles, Fixtures, and 
Overhead Conductors, reads in part: 
“This account shall also include cost 
of cables, wires, lightning arresters, in- 
sulators, and devices installed on poles 
or other overhead fixtures and used 
for transmission and distribution pur- 
poses, including wires to the first point 
of attachment on the customer’s prem- 
ises.” (p. 36.) The company pro- 
poses that the Department shall amend 
the quoted paragraph so as to read 
“including wires up to and including 
the meter board now on the customer’s 
premises.” 


As part of its petition the company 
also prays for authority “to capitalize” 
outlays and expenditures made by it 
since 1930 beyond the first point of 


attachment. These expenditures are 
set forth in the petition and aggregate 
the sum of $341,032, subdivided in 
the following groups: 

(a) Services installed by the com- 
pany without charge on new houses 
($64,629) ; 

(b) Services installed by the com- 
pany without charge on customers’ 
premises in connection with the sale 
of electric ranges by dealers, not agents 
of the company ($69,088) ; 

(c) Services installed by the com- 
pany without charge on customers’ 
premises in connection with additional 
load, not ranges ($56,825) ; 

(d) Services installed by the com- 
pany without charge on customers’ 
29 P.U.R.(N.S.) 


premises in connection with the sale 
of electric ranges by the company and 
its agents ($150,490). 

According to paragraph 2 of the 
stating part of the petition all these 
amounts represent installations of 
customers’ services beyond the first 
point of attachment to the customers 
premises. These individual customer 
services, described under Item EF. 125, 
are reported in the annual returns to 
the Department, filed by electric com- 
panies, on page 203, Plant Investment 
Accounts—Electric, Line No, 43— 
Distribution System Lines. In the 
return for 1937 the aggregate sum of 
$341,032 was included in gross 
amount reported in that line. In the 
return for 1938 the sum of $341, 
137.25 was deducted by direction of 
the accounting division, and is report- 
ed under “Miscellaneous Physical 
Property” on page 204, pending ac- 
tion upon this petition. 

The petition also requests authority 
to continue this practice and that the 
company may regard such future ex- 
penditures as part of its capitalization. 
By the term “capitalization” as used 
in the petition, we infer the authority 
of the company to request the ap- 
proval of the Department at some fu- 
ture time, under §§ 13 and 14 of Chap. 
164 of the General Laws (Ter. Ed.) 
to the issuance of securities, or that 
such expenditure be included in the 
capital investment of the company 
upon which reasonable rates for elec- 
tricity to be paid by the public is to be 
calculated in rate hearings under § 93. 
Securities referred to in said §§ 13 and 
14 require the vote of the Department 
that the new securities are reasonably 
necessary for the purposes for which 
they are to be issued, and such vote 
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is essential to the validity of such se- 
curities. Although the apparent ob- 
ject of the petition is to obtain the 
judgment of the Commission in ad- 
vance of an actual controversy arising 
under the statutory jurisdiction of the 
Department, and to that extent could 
be regarded as moot, nevertheless, be- 
cause of the public character of the 
inquiry and to avoid any future mis- 
understandings as to form and scope 
of the Uniform System of Accounting 
of the Department, the applicable 
principles are discussed at some length. 

The company states that since 
1930 it has believed that Item E 125 
included the entire installation from 
the point of connection with the street 
mains to the meter panel on the prem- 
ises, and has made its annual returns 
to the Department upon that assump- 
tion. From the evidence, the expendi- 
tures, which the company wishes to 
have our sanction to include in plant 
investment, seem to relate substantially 
to instances where the company has 
installed electric kitchen ranges at its 
own cost. The company further 
claims that the ordinary 2-wire service, 
originally intended for lighting pur- 
poses, is inadequate for the increased 
load required to service an electric 
range and that it is necessary to pro- 
mote the sale of electric kitchen ranges 
that the company install such ranges 
free of charge to the customer. Ac- 
cording to the experience of the De- 
partment, the prevailing practice 
among electric companies in this com- 
monwealth is to carry the service from 
the distribution mains to the custom- 
ers’ building, designated as the “first 
point of attachment,” and no further. 
This point of attachment is usually on 
the outside wall of the structure at 
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some specified height from the ground. 
From that point down to where the 
service enters the building, if the 
meter is inside as it usually is, the 
service wires are carried laterally in a 
pipe or conduit. Such extensions are 
necessarily devoted to individual use, 
and are of value in the plant and sys- 
tem only so long as the customer con- 
tinues the use of electricity. Even this 
practice is not without limitation as 
where a building stands a considerable 
distance from the street or point 
of connection with the distribu- 
tion system. In such instances com- 
panies will generally extend their ov- 
erhead wires the distance of “one 
span” or from 100 to 150 feet, and 
from that point the customer must pay 
the expense of continuing the instal- 
lation. It is this established practice 
as to customers’ services that is the 
foundation of the requirement in the 
Uniform Rules and in the annual re- 
ports referred to. 

The policy of the Brockton Company 
to bear the expense of carrying the 
service beyond “the first point of at- 
tachment” and to the meter, which in 
the average case entails an expense of 
from $50 to $75, is claimed by the 
company to have enabled it to sell a 
considerable number of electric ranges, 
and that as a result of the increased 
consumption of electricity occasioned 
by the use of these appliances, the com- 
pany has been enabled to make rate 
reductions to the public from time to 
time, besides giving employment to 
the electrical trades. This proposal of 
the company requires an examination 
of the governing principles to deter- 
mine whether there is a line of de- 
marcation between the public service 
of an electric company and appliance 
29 P.U.R.(N.S.) 
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merchandising, so far as the duties of 
this Department are concerned. The 
sale and installation of gas appliances 
was apparently regarded by the Board 
of Gas and Electric Light Commis- 
sioners in 1912 to be incidental to the 
main business of making and selling 
gas, in the same category as the sale 
of coke, tar, and ammonia (27 Ann. 
Rep. Mass. G. & E. L. C. 87). This 
decision of an earlier Commission nas 
been frequently argued to support the 
right of a public service corporation 
to engage in the business of merchan- 
dising appliances. There the question 
arose upon the complaint of the Mas- 
ter Plumbers Association of Lowell 
against the Lowell Gas Light Company 
in an effort to prevent the gas company 
from selling and also installing such 
appliances through the employees of 
the company. It would seem that the 
reasoning of that Commission case is 


hardly analogous to our present dis- 
cussion, since the derivation, disposi- 
tion, and sale of residuals may be un- 
avoidable in the manufacturing proc- 


ess of gas. A somewhat similar ef- 
fort was made in 1934 by the Master 
Plumbers Association of Brockton by 
a complaint filed against the Brockton 
Gas Light Company (D. P. U. 5068), 
which was disposed of on the ground 
that the issue of ultra vires could not 
be determined except by a proceeding 
instituted under General Laws (Ter. 
Ed.) Chap. 155, § 11, by the attorney 
general. But in the Edison Electric 
Illuminating Company Rate Case (D. 
P. U. 4439, 4444, 4468) decided July 
31, 1934 (5 P.U.R.(N.S.) 369) and 
in the Lowell Gas Light Rate Case 
(D. P. U. 4915, 4916) decided June 
28, 1935 (10 P.U.R.(N.S.) 111) and 
upon a later petition of the same com- 
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pany for an increase in rates, decided 
December 29, 1937 (D. P. U. 5418) 
(22 P.U.R.(N.S.) 138) the position 
was taken by this Department that 
losses incurred by public service cor. 
porations in merchandising of appi- 
ances cannot be charged to operating 
expenses to be borne by the consumers 
in the determination of reasonable 
rates to be charged to the public. By 
Stats. 1937, Chap. 235, legislature au- 
thorized municipal lighting plants to 
engage in the business of selling ap- 
pliances, but under certain restrictions, 
The act reads as follows: 

“A town, engaged in the business of 
distributing gas or electricity, may, as 
a part of such business, if an appropri- 
ation is made therefor, sell at prevail- 
ing retail prices, install and service, 
within the territory served by such 
business, merchandise, equipment, 
utensils, and chattels of any descrip- 
tion, incidental or auxiliary to the use 
of gas or electricity distributed to its 
consumers or necessary or expedient 
in the protection or management of its 
property in such business.” (Ap 
proved April 29, 1937.) 

This act followed the decision of 
our supreme judicial court, handed 
down January 25, 1937, in MacRae 
v. Selectmen of Concord, in an ac- 
tion brought by certain dealers and 
others of the town to prevent its mu- 
nicipal lighting plant from engaging 
in the retail appliance business. It was 
there decided that such business, in- 
cluding free installation and repair 
work for its customers, exceeded the 
statutory power conferred upon the 
town to erect, maintain, and operate 
a municipal lighting plant. 

Assuming, for the purposes of this 
discussion, that under certain condi- 
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tions and within reasonable limitations 
a gas or electric company might be 
permitted to enter the field of mer- 
chandising appliances as incidental or 
auxiliary and necessary to the use of 
its gas or electricity, it does not nec- 
essarily follow that constitutes a pub- 
lic use or public purpose within the 
concept of regulation of public service 
corporations. In MacRae v. Select- 
men of Concord, supra, Chief Justice 
Rugg observed that “The sale at retail 
of electrical appliances and the instal- 
lation of electrical fittings are a sep- 
arate business from the supply of elec- 
trical energy. There is no inherent or 
necessary connection between the 
two.” It must be apparent that the 
proposal of the company cannot be 
isolated from the business of merchan- 
dising appliances since it is nothing 
more than installing kitchen ranges 
for the purpose of promoting their 
sale. The argument of increased use 
of electricity as supplanting the profit 
motive of the sale, if decisive of the 
question, would logically apply, to 
greater or lesser extent, to every form 
of electric appliance that may be add- 
edtothe home. It does not follow that 
Stats. 1937, Chap. 235, quoted above, 
may be construed as a legislative recog- 
nition of the practice followed by gas 
and electric companies to engage in 
business of merchandising appliances. 
The situation covered by that statute is 
not parallel to the present inquiry. 
There the statute carefully provides 
that an appropriation must be made 
therefor by the town, which of itself 
is a public controlling safeguard, since 
such an appropriation is made at a 
town meeting. Moreover, the munic- 
ipal lighting plant must charge “pre- 
vailing retail prices,” and apparently 
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the intention to be reasoned from its 
context is that the business is to be 
confined to its own consumers, while 
no such conditions bind private com- 
panies. But whatever may be the legal 
limitations of the power of an electric 
company to engage in the sale and in- 
stallation of electric appliances, it is 
to be remembered that it is the distri- 
bution and sale of electricity to the 
general public as a public service that 
subjects such commercial enterprise to 
state regulation. It is the rates and 
charges of and the manner in which 
electricity is furnished to the public 
that are primarily involved in such 
regulation, and not the prices and 
method of conducting the business of 
selling furniture or appliances or other 
merchandise at retail. As stated by 
the chief justice in MacRae v. Select- 
men of Concord, supra, the carrying 
on of retail business in household 
electrical mechanisms, involves issues 
as to when title is to be transferred to 
the purchaser, the kind, style, and 
quantity of the inventory and stock in 
trade to be carried, prices to be charged, 
and determinations of matters of cred- 
it and other business methods. These 
are only some of the many problems 
that confront the conduct of a retail 
trade doing business in the open mar- 
ket. Such appears to us to be foreign 
to the original reason and necessity of 
rate regulation of electric and other 
similar public service companies. 
These undertakings, because in their 
nature regarded as quasi public, are re- 
moved by operation of law from local 
business competition and endowed 
with special privileges found to be 
necessary in the public interest. Be- 
cause of such distinguishing character- 
istics, it has been asserted that the 
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manufacture, distribution, and sale of 
electricity, and the retail business of 
merchandising appliances cannot stand 
upon an equal basis in the business 
world in respect to fair competition. 
To include retail business of selling 
appliances in public utility regulation 
would be to divert the attention of 
regulatory Commissions from their 
main duty, and be productive of con- 
fusion. Accordingly, the Department 
in the past has wisely refrained from 
assuming such jurisdiction by its de- 
ciding in rate cases that losses in mer- 
chandising of appliances must fall up- 
on the stockholders, and not upon the 
ratepayer. This alone is a strong indi- 
cation that regulation has found it 
necessary, as a practical evolution of 
the regulatory process, to keep mer- 
chandising apart and distinct from 
the main purpose of the public utility. 
Furthermore, in passing, it should be 


stated that the argument most strong- 
ly advanced by the company that its 
sales of appliances benefit the ordi- 
nary ratepayer by increased sales of 
electricity and lower rates, has not 
been accepted by the courts as a legal 
justification for a corporation to ex- 


ceed its corporate powers. (See 
Davis v. Old Colony R. Co. (1881) 
131 Mass. 258, 262.) A laudable 
purpose does not ordinarily supply 
necessary statutory authority nor le- 
galize what otherwise may be prohib- 
ited by law. 

The statutory control of the capital- 
ization of public utilities is the very 
essence of the Massachusetts honest 
and prudent investment rule that has 
received recognition by many state 
Commissions. As early as in 1868, 
statutes were passed in this common- 
wealth designed to circumvent stock 
29 P.U.R.(N.S.) 


watering and inflation. An interpre. 
tation of these statutes has prevented 
the capitalization of earnings that 
have been plowed back into the plant 
and equipment of public utilities, not- 
withstanding that under Fall River 
Gas Works Co. v. Gas & E. L. Comrs, 
(1913) 214 Mass. 529, 102 N. E. 475, 
it may be argued that ordinarily, cor- 
porate profits belong to the stockhold- 
ers. The premium law of Massa- 
chusetts under which the Department 
may fix the price of new securities if 
the price determined by directors is 
too low in the public interest, may be 
also referred to as an affirmance of 
the legislative policy to restrain capi- 
talization of public service companies 
in the interest of the public good. 
The legislative policy to limit capitali- 
zation of gas and electric companies to 
the permanent assets is also fairly dis- 
cernible from the language of Chap. 
164, § 16, in the expression “fair 
structural value of the plant and the 
land” as a measure of determining 
when there is impairment of capital. 
To include property that the petitioner 
wishes to have capitalized under our 
statutes, by public service companies 
in this commonwealth, would hardly 
come under that classification. In the 
passing of time this traditional sound 
and honorable policy of the common- 
wealth has demonstrated its farsight- 
edness, and the companies established 
under our statutes have generally 
prospered and the public also has 
shared in their prosperity in many 
ways. The securities of our public 
utilities are well received in the invest- 
ment market and the companies, as a 
general rule, have been able to obtain 
funds for needed development from 
public savings institutions and in- 
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yestors at a low rate of interest. Once 
the barriers are let down, the time and 
effort of over half a century of regu- 
lation in this commonwealth will have 
been largely in vain. 

The policy presented for approval, 
if adopted, apparently would add sev- 
eral millions to the capitalization of 
the utilities of this commonwealth 
which the ratepayers would be expect- 
ed to support. Besides we are not 
persuaded that all electric companies 
are prepared or desirous of assuming 
the financial and legal responsibilities 
involved in extending electric equip- 
ment beyond the outside walls of the 
building of another. Such action as 
is suggested may also involve the le- 
gal obligation on part of an electric 
company to make such expenditures in 
all cases and circumstances and where 
service may be ordered by the Depart- 
ment under § 92 of said Chap. 164. 
We entertain grave doubts of our le- 
gal power to enunciate and enforce 
such a rule, which to be effective as 
well as lawful must operate uniform- 
ly throughout the jurisdiction of the 
Department. In a case brought under 
§ 92, Withey v. Lynn Gas & E. Co. 
(D. P. U. 5362) the Department said: 


“We are not aware of any author- 
ity vested in the Department to re- 
quire an electric company to do any- 
thing more than to bring its service 


wires to a customer’s premises. Be- 
yond that point the customer must, at 
his own expense, do whatever is nec- 
essary subject to the restrictions im- 


posed by statutory regulation govern- 
ing building construction.” 

We find it unnecessary to proceed 
further by discussing the discrimina- 
tory effect of permitting such a capi- 
talization. When incorporated into 
general capitalization the ratepayer is 
chargeable with all costs and over- 
heads incident thereto. The discrimi- 
natory effect upon the larger number 
of customers who do not require ex- 
tensions of service, and whose re- 
quirements of electricity are of neces- 
sity limited, also may be advanced as 
a justification for dismissing the pe- 
tition. Unreasonable discrimination 
between different classes of customers 
appears to be one of the grounds for 
denying a similar request of an elec- 
tric company by the Public Utilities 
Commission of the District of Colum- 
bia (1937) (see 25 Ann. Rep. Dist. 
Col. P. U. C. 12-15). 


Concurring Commissioners: 
Keown, Chairman; Grant, 
Whouley. 

For the foregoing reasons we are 
constrained to dismiss the petition of 
the company ; and it is 

So ordered. 

And it is 

Further ordered, that the matter of 
correcting the annual returns of the 
company, to conform with the require- 
ments of the Uniform Rules, be re- 
ferred to the accounting division for 
such appropriate entries and correc- 
tions required, and for report thereon 
to the Commission. 


Mc- 
Curley, 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Re Farmer’s Union Telephone Company 


[2-U-1462.] 


Rates, § 552 — Telephones — Rural subscribers. 


Telephone subscribers outside a local rate base area, delimited by the cor- 
porate limits of a village, should be charged a higher rate in order to 
compensate for the use of the additional length of circuit needed to serve 
them, where there is no area outside the corporate limits which is built 
up to such an extent as to constitute a part of the urban community. 


[June 7, 1939.] 
Pe ssagsobmann by telephone company for authority to file rates 


for excess mileage; higher rates approved for service out- 
side of municipal limits. 


By the Commission: The applica- 
tion of Farmer’s Union Telephone 
Company, Cross Plains, for authority 
to file rates for excess mileage was 
filed April 19, 1939. 


APPEARANCES: Farmer’s Union 
Telephone Company, by R. P. Ripp, 
Secretary and Treasurer, Cross 
Plains; C. J. Connor, Manager, Mid- 
dleton; of the Commission Staff, K. 
J. Jackson, Senior Case Investigator. 

The company has applied for au- 
thority to increase its rates for rural 
subscribers outside the corporate lim- 
its of Middleton and Cross Plains by 
adding to the local base rate the fol- 
lowing excess mileage rates: 


One party service, per mile or fraction 
thereof, per month 

Two party service, per mile or fraction 
thereof, per month 


The testimony indicates that at 
present there are only eleven sub- 
scribers who would be affected by the 
proposed increase. None of these op- 
29 P.U.R.(N.S.) 


posed the application. 


The rate of one subscriber would be 
increased 30 cents per month, of six 
subscribers 25 cents, and of four sub- 
scribers 15 cents per month. Under 
existing circumstances the total annual 
increase of the company’s revenue fh 
would be only $28.80 which would not 
appreciably alter its rate of return. 


There is nothing in the record to in- 
dicate that there is any area outside the 
corporate limits of either Middleton FF 
or Cross Plains which is built up to ¥ 
such extent as to constitute a part of 
the urban community. The corporate 
limits of the two villages appear to be 
reasonable and convenient boundaries §f 
for the local rate base area. It also 
seems reasonable that subscribers out- 
side that area, who desire urban serv- 
ice, be charged a higher rate in order 
to compensate for the use of the ad- 
ditional length of circuit needed to 
serve them. On the basis of cost of 
service the proposed schedule is not 
unreasonable. 
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ith the introduction of Emco- 
ordstrom Lubricated Plug Valves, 
actically every service of gate valves 
paralleled and many advantages non- 
istent in gates are offered. Emco- 
ordstroms have the same face-to-face 
mensions as gates. The size range is 
to 12”, with flanged or screwed ends, 
in metals to suit the services on your 
emical lines. Replacements can be 
ade without cutting or changing your 
esent pipe arrangement. 











tld be xtreme corrosive conditions can be 
est handled with Nordstrom Valves 


f six tither Emco or Standard). 


. b- 
‘od ubricant, suited to the service, pro- 
cts the plug and body contact sur- 
ces. Corrosion and erosion are pre- 
venue Hented. The plug is never separated 
d not fom its seat of lubricant. The patented 
Sealdport” system of transmitting 


nnual 
















n. 
. [der pressure to the chamber under 
fo m- He plug, for lifting and sealing pur- 
le the loses, forms an impenetrable circuit or 
leton (Ral of lubricant around each port 
ip to fhether the valve is open or closed. 
sol takage is prevented. 
orate uere are no exposed seats for line 
to be gentents to settle in and clog; no 
se readed stems to corrode. Nordstroms 
| - re quarter-turn from full-open to full- 


osure—an advantage that saves time 
out- fn frequently operated lines. 
serv- 


Point by point, Nosdstioms 








TO REPLACE GATE VALVES 
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EMCO NORDSTROM VALVES 


“Sealdport” lubrication is now available in Emco 
Nordstrom Valves having standard gate valve face-to-face 
dimensions. Without cutting or changing pipe, Emco 
Nordstrom Valves can be used for replacements. Bulletin 
No. V102 gives full details of sizes—2” to 12”. 





yrder 
> ad- MERCO NORDSTROM VALVE CO. 
d to CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


st of NORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 


NOt Branches: 


Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 


aw York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 


anadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Engineering Co., Ltd., Newport, Shropshire, England. 
D ) ) OTS Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks * Nordstrom Valve Lubricants * 


* EMCO Gas Meters * EMCO-McGaughy Integrators * EMCO Regulators * Pittsburgh Meters for 
* Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings * Stupakoff B 
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Pay Industrial Progress 


Selected 


information about manufacturers, 


new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Modern Pioneers’ Day Planned 
By Manufacturers Group 


SEARCH for Modern Pioneers—the inven- 

tors and research workers whose dis- 
coveries during the last decade not only 
created new industries and new jobs in an 
era of deep depression, but advanced the 
American standard of living — has been 
launched by the National Association of 
Manufacturers. 

The Association has announced plans for 
nation-wide observance of Modern Pioneers’ 
Day to celebrate the 150th anniversary of the 
conception of the American patent system and 
honor the inventors and research workers who 
have contributed most to building the world 
of tomorrow. The celebration will probably 
be held in October. 

Industrial firms throughout the nation will 
be invited to submit names of inventors and 
research workers whose new products and 
new processes have contributed most to Amer- 
ican progress through stimulation of new 
business, creation of employment and improve- 
ment of living conditions. A committee of dis- 
tinguished scientists will select those most 
worthy of recognition and these will be hon- 
ored at Modern Pioneer award dinners to be 
held in the larger industrial cities throughout 
the nation. 


G-E Home Appliance Campaign 
Starts in October 


Hom General Electric Company has sched- 
uled the most extensive Fall national ad- 
vertising for its full line of home appliances 
the company has ever run. Full-color copy 
in national magazines will be used beginning 
October and will be supplemented by a mer- 
chandising program directed to distributors, 
retailers, department stores and electric serv- 
ice companies. The advertising will be con- 
tinuous, establishing a base for individual 
product copy. Theme of the copy will be “It’s 
Easy to Stay Young Electrically.” 


Refrigerator Sales Hold Gains 


a sales of refrigerators by manufacturers 
to their distributors and dealers totaled 
268,164 units, compared with 115,274 in the 
corresponding month last year, according to 
the National Electrical Manufacturers Associ- 
ation. For the first half of this year sales have 
totaled 1,410,000 units, compared with 954,523 
for the corresponding period of 1938. 


New Printing Calculator by 
Remington Rand 


| gr dee multiplication and direct automatic 
division, with printed proof of all factors 
in every calculation, are the outstanding fea- 
tures of a new machine just announced by 
Remington Rand. 

In addition to standard listing, adding and 
direct subtracting features, the Printing Cal- 
culator multiplies and prints on the tape a 
complete record of every multiplication prob- 
lem—multiplicand, multiplier and product. 
Since only one line is printed for each digit 
of the multiplier, the machine conserves a siz- 
able amount of adding machine paper. A mul- 
tiplier counting dial eliminates the need for 
counting or listening to the number of cycles 
made by the machine. 

Advantages of the Printing Calculator, as a 
result of the printed record it prepares: first, 
there is no idle machine time, for the printed 
results can be recorded later if desired. Sec- 
ond, the operator saves time by recording one 
calculation while the machine automaticall 
performs the next division problem. Third, 
proof of accuracy is established permanently. 
There are no dials to read and clear before 
going on to the next problem. Fourth, each’ 
calculation can be readily indexed by a refer- 
ence number, printed on the tape and desig-| 
nated non-add. 

The Printing Calculator has a stationary 
carriage but it is also available with a 1d 
inch-wide movable paper carriage, to permit} 
the recording of calculations on permanent, 
tabulated form. Listing and totalling capacity) 
of the machine is 10 columns or up t 
$100,000,000.00. Y 

The machine is extremely compact, requit- 
ing only 8 in. x 153 in. of desk space, ané 
weighing less than 25 pounds. Wide rubber feet: 
prevent skid and assures vibration-free opera- 
tion. A Universal motor permits its use Om 
direct current as well as on any cycle of alters 
nating current. 


Servicing of Gas Appliances 


Caer of gas appliances and problems 
lating thereto are discussed in three buly 
letins recently issued by the Commercial See 
tion of the American Gas Association. 

The bulletins (No. 48, 49 and 50) were pre 
pared by subcommittees of the 1939 Appliance 
Servicing Committee of the AGA. The sul 
jects covered are: “Recent Trends in Ap 
pliance Servicing Policies,” “Codrdinatin 
Sales Efforts with Appliance Servicing, 
“Specialization in Appliance Servicing Work, 
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very Joint Is S 


There’s no “weak link” in a welded piping system 
hen Grinnell Welding Fittings are used. For these 
ttings permit every weld to be a plain circum- 
rential butt weld — strong, easily made by any 
ualified pipe welder. 

Take the guesswork out of welded piping by 
sing these fittings. Their properties and working 
ressure-temperature ratings are identical with the 


ipe itself. They are seamless— produced by a 


ELDIN GcPob?' TES 6:s 2. 
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Than The Pipe Itself! 


patented hydraulic forming process—stress-relieved 
to retain their shape after welding. 

For a simple, economical welded piping job, 
inside the 


pipe, nondescript welds — for assurance of clean, 


free of ragged sharp corners, slag 
smooth inside surfaces, specify Grinnell Welding 
Fittings. 32-page descriptive catalog on request. 
Grinnell Company, Inc., Executive Offices, 


Providence, R. I. Branch offices in principal cities. 


GRINNELL 


wHenever PIPING is invoiveo 
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Cafex Vacuum Coffee Maker 
Has Moldex Upper Bowl 


HE Hartford Products Corporation an- 

nounces a radical development in vacuum 
coffee makers—an almost unbreakable Moldex 
upper bowl and a wide mouth lower bowl of 
Pyrex brand glass. 

This sales-making combination—call “The 
Knockabout Model”—retailing at an excep- 
tionally low price—puts vacuum coffee mak- 
ers within the reach of millions of lower in- 
come families, 

The Moldex upper bowl is made of a special 
formula compound guaranteed not to affect 
the flavor or the taste of the coffee—guaran- 
teed to withstand the high temperatures 
reached by the water when brewing coffee. 

The new Knockabout Model is approved by 
Good Housekeeping Institute—and can be sold 
with the full knowledge that they have tested 
it completely—endorsed its use. 

The non-electric Knockabout Model retails 
at $1.95. The electric Knockabout Model with 
a two-heat stove—one heat for brewing, one 
heat for keeping brewed coffee hot—retails 
at $3.95. 

Complete information can be secured by 
writing direct to The Hartford Products Cor- 
poration, Hartford, Conn. 


G-E Spirakore Transformer 


A’ a noteworthy contribution to lowering 


the cost of electric distribution systems, 
General Electric offers a transformer embody- 
ing. revolutionary advances in design. The 
new transformer, known as the Spirakore be- 
cause of its wound-core construction, is de- 
scribed in detail in an illustrated bulletin GEA- 
3085A. 

Since the earliest days of practical trans- 
former design, the magnetic circuit of the 
transformer has consisted of hundreds of steel 
laminations, individually punched or sheared, 
weighed, and assembled piece by piece with 
the windings. 

The new development permits cores to be 
machine-wound around the transformer coils 
from a continuous strip of cold-rolled steel in 
a fraction of the time required for hand as- 
sembly. This design, embodied in the Spira- 
kore transformer, according to the manu- 
facturer, results in: 

Higher efficiency at heavy loads, better volt- 
age regulation at the higher power-factors, 
low exciting current, smaller size, lighter 
weight and savings in cost that have already 
resulted in substantial price reductions. 


Dodge Diesel Truck Sets New 
Transcontinental Record 


A NOTABLE achievement in the field of com. 
mercial transportation was recorded re. 
cently with the completion of a history making 
run of a standard production Dodge Diesel 3. 
ton truck from New York to Los Angeles and 
San Francisco and return to New York jn 7 
days, 18 hours and 33 minutes. The total mile. 
age was 6,378 through 19 states. The con- 
sumption of fuel oil was at the rate of 10.16 
miles per gallon. A total of 627.7 gallons was 
used at a cost of $61.63 including taxes, or, 
at the rate of less than a cent a mile, 

This long drive was a Chrysler Corporation 
engineering test trip and was made by a crew 
of four men in a truck of regular production 
assembly. The run was made without repairs 
or adjustments except the tightening of two 
manifold nuts. 


G-E Merges Lamp Divisions 


T= General Electric Vapor Lamp Company 
of Hoboken, N. J., has been merged with 
the Incandescent Lamp Department of Gen- 
eral Electric Company, according to a re- 
cent announcement by Charles E. Wilson, ex- 
ecutive vice president of General Electric, 

Because of this change, by which General 
Electric’s activities in incandescent and elec- 
tric discharge lamps are brought together, the 
Incandescent Lamp Department will hereaf- 
ter be known as the Lamp Department of the 
General Electric Company. 


Gas Appliance Sales Increase 


G AS appliance sales throughout the United 
States increased sharply during the first 
six months of this year as compared to sales 
figures for the corresponding months in 1938, 
according to a recent report by C. W. Berg- 
horn, managing director of the Association of 
Gas Appliance and Equipment Manufacturers. 
Sales of gas-fired furnaces (house heating 
equipment) registered an increase of 101.0 
per cent for the first six months of 1939 
over sales of the same months in 1938. 
Gas range sales for the first six months of 
1939 increased 38.4 per cent over the corre- 
sponding period of last year. 3 
Sales of gas refrigerators for the first six 
months of 1939 were 30.0 per cent ahead of 
sales during the same months in 1938. 
The gas water heater industry reports an 
increase of 28.1 per cent in the sales of auto- 
matic gas-fired water heaters during this six- 





ELECTRIC HEATING EQUIPMENT THAT WILL 
HELP YOU SERVE THE PUBLIC BEST 
Designing, Engineering, Manufacturing of Electric 
eating Units for Industrial Purposes. 

ACME ELECTRIC HEATING CO., Dept. U 
1217 Washington St., 








Boston, Mass. 


FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, 9. 
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OOSIER ENGINEERING COMPANY 


ICAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW 
Canadian Hoosier rn Company, Ltd. 


RECTORS OF TRANSMISSION LINES 
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months period as compared to sales during 
corresponding months in 1938. 

Sales of gas-fired boilers registered a rise 
of 5.6 per cent for the first six months of 
1939 as compared to the same period in 1938. 


Pipe Standard Approved 
By Association 


HE American Standards Association re- 

cently announced approval of a new stand- 
ard for Dimensions and Materials of Wrought- 
Iron and Wrought-Steel Pipe and Tubing 
which should result in considerable savings 
in cost and convenience to manufacturer and 
user industries. This standard has been tested 
through a three-year period of trial in actual 
use and has already demonstrated its prac- 
tical value. 

The new standard consists of ten weight and 
thickness schedules running from the lightest 
to the heaviest pipe commonly used. Tabular 
wall thicknesses have been worked out by a 
basic formula which should not, however, be 
confused with design formulas such as those 
used in the ASME Boiler Code and the Ameri- 
can Standard Code for Pressure Piping. Tabu- 
lar values of weights for corresponding sizes 
of steel and wrought-iron pipe are given and 
the nominal wall thicknesses for the two ma- 
terials have been adjusted to compensate for 
the difference in specific weights. Provisions 
for new materials and more severe service 
conditions than contemplated, even at present, 
are provided for in the new schedules in that 
the thicknesses are not tied to particular pres- 
sure-temperature conditions or materials as 
formerly. 

Twenty-seven associations, technical socie- 
ties, and government departments concerned 
with the manufacture or use of piping have 
participated in the development of these new 
schedules and it is their recommendation of ap- 
proval that has led to the new American 
Standard. 

The standard is available from either the 
American Standards Association or the Amer- 
ican Society of Civil Engineers at a cost of 
50 cents. 


Gas Use at World’s Fair 


— specific information concerning 
the imposing extent to which gas is used 
by the various exhibitors and operating de- 
partments at the New York World’s Fair 
has been made available by the Industrial 
Gas Section, American Gas Association. 

A summary of this data shows that 87.2 
per cent of all the buildings—occupied by 211 
exhibitors, concessionaires, and operating 
units—use 3,249 separate pieces of gas-fired 





-ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 
603 So. Dearborn St. Chicago, Ill. 
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equipment consuming 65,000,000 cubic feet 
of metered city gas each month. The jn- 
formation has been published in the form of 
an attractive mailing piece—so that gas and | 
gas equipment salesmen will be able to get 
its message over to their non-residential cys. _ 
tomers and prospects. 


TVA Appliance Sales 
Double in One Year 


OMESTIC consumers of TVA power pur- 
D chased about $3,687,000 worth of resj- 
dential electrical appliances during the 12 | 
months ending June 30, 1939, according to 
reports made by about 500 private appliance © 
dealers to the Tennessee Valley Authority, 

The total was more than double the $1,612,- 
000 worth of appliances sold during the preced- 
ing 12 months period. 

Average sales per customer amounted to 
about $52.50 during the period, compared to 
about $54 for the preceding fiscal year. The 
figures are based on the weighted average 
of customers connected each month. The 
number of residential customers exclusive of 
government reservations has increased from 
35,800 at the end of the 1938 fiscal year to 
106,300 on June 30, 1939, not including cus- 
tomers of the system purchased by the city 
of Memphis on June 28. 

Most popular of the large appliances was 
the electric refrigerator, the dealers’ reports 
show. A total of 8,680 refrigerators were sold 
during the year. Other sales included 4,288 
electric ranges, 1,447 electric water heaters, 
629 electric water systems, 4,949 electric wash- 
ing machines, and 47,725 of all other types of 
appliances, 

In the city of Knoxville, which purchased 
its electric distribution system from a pri- 
vately owned company on September 2, 1939, 
and operated under TVA rates for about 10 
months of the fiscal year, electric appliance 
dealers reported sales of $1,454,000 worth of 
appliances. There are between 30 and 40 ac- 
tive appliance dealers in the city. 

It is estimated that the sale of these ap- 
pliances increased annual consumption of 
electricity in the areas using TVA power by 
more than 17,600,000 kilowatt hours. 


Whitelaw Joins J & L 


H LeicH Whitelaw, formerly vice-presi- 
e dent of the American Gas Products 
Corporation, has become associated with the 
Jones & Laughlin Steel Corporation, Pitts- 
burgh, Pa., according to a recent announce- 
ment. 


G-E Makes Appointments 


HE General Electric Company has ant 
nounced the appointments of H. R. Sum= 
merhayes as consulting engineer of the Central 
Station Department and D. M. Jones as ma 
ager of the engineering division of the depart: 
ment. 
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TOMORROW'S TREND TODAY 





IN TRANSFORMERS 


Engineered! 


Pennsylvania brings to every problem a rich and 
ripened engineering experience that is reflected in 
the many improvements and the continual refine- 
ments embodied in Pennsylvania Transformers. 


These superior characteristics cost you no more, 
vitally important though they are in promoting 
longer life, greater reliability and marked 
economies! The largest utilities and industrials 
are using Pennsylvania Transformers. Let us 
quote on your requirements. 
3 


TRANSFORMER COMPANY 


i70l ISLAND . Ae, 
N.S., PITTSBURGH, PA, 
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HOW CAN DODGE TRUCKS BE 


rm mit LOWEST? 


Fe NO OTHER TRUCK HAS ALL THESE FEATURES 
iz DEPENDABILITY, ECONOMY AND LONG LIFE? 





HIS year your money buys more 
in Dodge trucks because they’re 
built in a giant new truck plant, 
especially engineered for better 
truck manufacture. It’s the largest, 
most modern single-unit exclusive 
truck plant in the world. And it’s 
equipped to give you latest new 
developments—like completely 
Bonderized (rust-proofed) cabs, bod- 
ies and fenders—which you can’t 
get in other trucks at any price. 
Dodge gives you new dependability 
in vital units, too! The super-tough 
Amola Steel in Dodge axle shafts and 
springs, for example, was developed 
expressly to meet new and more 





PROOFED CABS 


Luxurious Comfort for the Driver 
Dodge Truck seats provide real “easy- chair” 
comfort. Wider windshields and windows 
give maximum vision. Ventilation through 
both cowl and windshield is another Dodge 
driver-comfort feature! 


severe requirements. No other steel 
is like it—no ordinary alloy steel can 
match Amola’s amazing combination 
of hardness and toughness—it’s your 
assurance of dependability and im- 
portant savings on repairs. 

And Dodge powers each truck 
model with a truck engine expressly 
designed to match the load capacity 
of the unit—to cut your gas and oil 
costs to the minimum that is possible 
with good performance. 

Go to your Dodge dealer, and see 
for yourself how many extra money- 
saving advantages like these you get 
in 1939 Dodge trucks, at prices that 
are right down with the lowest. 





DEPENDABLE DODGE TRUCKS 


Complete Line—'2-ton to 3-ton—See Your Dodge Dealer for Easy Budget Terms 
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EGRY TRU-PAK 
The World’s Finest Register 


OW the Indianapolis Power & Light Company 
aintains Complete Control and Protection over 
\npliance Sales, Deliveries and Installations 


A new brochure of special interest to utilities is now available for the asking. 
It contains the detailed story of the use of Egry Register Systems by the 
Indianapolis Power & Light Company in handling numerous multiple copy 
records incident to the sale, delivery and installation of electrical appliances. 


DEMONSTRATIONS of this Egry Tru-Pak System and its advantages 
will be presented in your own office at a time convenient to you... with- 
out any obligation, of course. Look into the Indianapolis procedure—you’ll 
find something in it of value to you. Address Department F-831. 


: The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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The Voting Age 


for 


Evaluations 


In evaluating proposals on steam-generating equipment, so:ne 
shrewd buyers have already adopted a method that should come 
nearer to attaining the desired object than any of its predecessors. 


This newer method goes beyond the mere capitalization of 
guaranteed savings. It includes a careful consideration of the factors, 
both tangible and intangible, that should justify the guarantees and 
support the claims made for operating advantages. 


Thus, evaluations progress from the basis of guarantees, only, 
to that of expected performance and customer-manufacturer re- 
lationship. This change is based on the very logical premise that 
whereas a guarantee is something that cannot be operated in a 
power plant, the manufacturer's policy in servicing new installations 
has a very marked bearing on the performance of a steam-generat- 
ing unit, once it has been placed in regular service. 


B&W welcomes this new trend in evaluations—and is glad to 
lend encouragement to its greater use. When this method is adopted 
generally, it will mark the age of maturity in evaluations—the age 
at which evaluations may be safely trusted with a vote in the im- 
portant matter of purchasing power-plant equipment. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY ST. NEW YORK, N. Y. 
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ROBERT A. BURROWS’ 


NEW 1939 
UTILITY CHART 


ELECTRIC LIGHT AND POWER e@ GAS @ TRANSPORTATION 
WATER @ COMMUNICATIONS @ INVESTMENT COMPANIES 
ETC. 














@ Showing at a glance @ 


“INTER-RELATION AND CAPITALIZATION OF THE PRINCIPAL PUBLIC 
UTILITY HOLDING, OPERATING AND INVESTMENT COMPANIES 
AS OF JUNE 1, 1939” 


ALSO SERVICE AREA MAPS OF THE PRINCIPAL 
PUBLIC UTILITY SYSTEMS IN THE UNITED STATES 
(Chart Size—34” x 28”) 


An indispensable reference for @ Public Utility Executives @ Utility Supply 
Companies ® Banks @ Brokers © Investment Counselors @ Trust and In- 


surance Companies @ Public Service Commissions @ Investors ® Or any one 
interested in any phase of the Public Utility Industry. 


e e PLEASE NOTE e e 


Chart is printed on 32-lb. high grade paper in ONE COLOR at $2 
per copy, or in NINE DISTINCTIVE COLORS at $3 per copy, postage 
prepaid. Colors used in bar graphs afford an excellent chart for fram- 
ing or desk top reference. 


If UNFOLDED MAILING is desired add 25c for special 3-ply mailing 
t 


QUANTITIES of ten or more copies, for complimentary distribution, 
at reduced prices, on request. 


« 
Order from 


PUBLIC UTILITIES REPORTS, Inc. 
Munsey Bldg. Washington, D. C. 
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DLEWEIGHT cHameron 





A ¥,-ton truck is 

too small for many needs, 

and often a 1'4-ton truck is too large. 

There is a great need for a truck to meet the middleweight re- 
quirements. 


International has built a 34 to 1-ton truck to fit the job 
exactly—the “In-Between” International Model D-15. But In- 
ternational didn’t just build up a '4-ton model to bridge the gap— 
that isn’t the way International does things. The D-15 was de- 
signed and built especially for 34 to 1-ton loads. And like all In- 
ternationals, it’s an “all-truck” truck made to do a truck’s job 
with typical International economy. 


If you have middleweight loads to haul, put this 34 to 1-ton 
International on your job, and cut the needless expense of using 
ttruck that’s too big, or one that’s too small. The nearby Inter- 
national dealer or branch will give you details. 


INTERNATIONAL HARVESTER COMPANY 
(Incorporated) 


180 North Michigan Avenue, Chicago, Illinois 


The Interna- 

tional Model D-I5 

equipped with stake 

body. The D-1S is designed for saving 
time, gas, oil, and wear and tear. 


Graceful lines 

in safety steel— 

the Model D-I5 with 

panel body. A modern cab interior—low 
over-all height with ample load space. 
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N O \W you've real help in selling 
commercial equipment! f 
Every commercial cooking salesman and every kitchen 
supply house, important hotel, restaurant and institu- 
tion on your lines should have a copy of this manual. 
It brings together under one cover the latest devel- 
opments in commercial gas equipment. It points out 
the hidden losses which obsolete cooking equipment 
causes. It proves, from the records of successful opera- 
tions, that modern gas equipment quickly pays its way 
in fuel, food and labor savings as well as increased cus- 


tomer satisfaction. 





FULL OF FACTS AND IDEAS! 


COFFEE MAKING 
How modernized gas equipment makes better coffee at 
lower cost 

STEAM TABLE OPERATION 
How controlled heat in steam tables improves quality 
of food 

DEEP FAT FRYING 
How better fried foods can be prepared with the modern 
gas-fired deep fat fryer 

SHRINKAGE 
How shrinkage is reduced and profits increased by the 
modern. gas range 

THE REVOLUTION IN BAKE OVENS 
How the bake oven has been changed to meet the needs 
of today’s kitchen 

THE DEMAND FOR STERILIZATION 
How the demand can be met completely and economi- 
cally with modern gas appliances 


FREE ROBERTSHAW tnermostat company 


A limited number of copies of 
Hidden Losses will be supplied 
free to gas companies, Write for 
a copy today for examination. 


COMMERCIAL DIVISION SALES OFFICE 
30 CHURCH STREET, NEW YORK 


FF f YOUN 
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INNEAR 


ROLLING DOORS 
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R 
HOW KINNEA 

ROLLING DOORS 
saAVE SPACE 


Kinnear Rolling Doors a #8 ns 

straight, vertical plane, an the 

compactly above the ope " g 

They require no floor of — 

space in which to —, oe 

occupy no usable space presre ha Foon if spebcsenenen ae wales 
panes ange Pr completely problem in your plant — dollars-and 
curtain coils ca 


cents economy is always important! 
concealed within the wall. Mer- So, let us show you how Kinnear 


: . : Rolling Doors cut maintenance, op- 
chandise, equipment, trucks, ye eration, and repair costs right down 
can be stored close to either the to the bone . . . and how they save 
iad tside of doors with- time, money and effort in numerous 
inside or out heir 0 eration! other ways. Write today for catalog 
out obstructing their P and complete information. 

Offices and Agents in All Principal Cities 


The KINNEAR Manufacturing Company 


2060-80 FIELDS AVE. (KO) AGKTESLONMEO) S010) 


Factories: Columbus, Obto and San Francisco, Cal. 
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Marshalling the facts— 


Interpreting issues 
and trends— 


Here is a new book that will help the business man to 
arrive at sound viewpoints concerning the ever more im- 
portant questions of public utility regulation. The book 
supplies the necessary analysis of the nature and extent of 
regulation today—critically and impartially considers its 
economic significance. 


Public Utility Regulation 


By G. Lloyd Wilson, Professor of Transportation and Public 
Utilities, University of Pennsylvania 

James M. Herring, Assistant Professor of Geography and 
Public Utilities, University of Pennsylvania 

and Roland B. Eutsler, Professor of Economics and Insur- 
ance, University of Florida 


571 pages, 6 x 9, $4.00 





C Headi This book does the job of research for the man who want 
hapter Headings a full, detailed picture of the regulation situation. It is 
Regulation before the Estab- correlation and analysis of facts from laws, records, cout 
ds amet of State Commuiasions decisions, the literature, and other pie that have : bear 
Sate ree tae, peme aon ing on the case. It represents the complete, integrated sto 
—— 7 a —the history, the extent, the significance, the trend, of publ 
Regulation of Accounting and utility regulation in the United States. 
eporting 
Rate Regulation A : : : : es f ‘ 
The Valuation of Public Util- You will appreciate the pertinently critical discussion of: 
—the emergence of regulation and its development through the state 
commissions pattern 
of Service —the problems of state versus local regulation 
of Security Issues —the issues involved in regulation of accounting and reporting, rates 
: of Holding Com- and valuation for rate-making, rate of return, depreciation, service, 
anies CG security issues, etc. 
ae | hee hg So pags and —the expanding role of the Federal Government in utility control, and 
. Regulation of Motor Transpor- its value in terms of the possibilities of sounder regulation 
tation —Governmental experiences in undertaking power projects and pro 
. Federal Regulation of Inter- moting rural electrification 
state Commerce in Gas and | — —their significance as instances of national economic planning 


: Re i og Poller ped the —the issues of governmental versus private ownership 
Federal Power Commission 

. Federal Power Projects h 

. Rural Electrification Order from MASSI 

. Federal Regulation of Com. FAMO 


: ee PUBLIC UTILITIES REPORTS, INC. [i 
MUNSEY BLDG. WASHINGTON, D. 
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WHY CHEVROLET LEADS 


in Motor Truck Sales 





Why do Chevrolet’s 1939 truck sales _and in industry, purchase motor trucks 
exceed by 36 per cent* the sales of the as they purchase other capital equip- 
next truck manufacturer? ment, on the basis of the maximum 

There can be but one reason for return on their investment—and have 
Chevrolet’s predominant leadership in concluded that the best buy is 


sales. It is that buyers, in business Chevrolet. 
*Lates? available R. L. Polk & Company official 
registration figures through May, 1939. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 
General Motors Instalment Plan—convenient, economical monthly payments. A General Motors Value. 


DESIGNED FOR THE LOAD POWERED FOR THE PULL 


CHEVROLET 
MASSIVE NEW SUPREMLINE TRUCK STYLING... COUPE-TYPE CABS... VASTLY IMPROVED VISIBILITY e 
FAMOUS VALVE-IN-HEAD TRUCK ENGINE « POWERFUL HYDRAULIC TRUCK BRAKES (Vacuum-Power 
Brake Equipment optional on Heavy Duty models at additional cost) « FULL-FLOATING REAR AXLE on 


Heavy Duty models only (2-Speed Axle optional on Heavy Duty models at additional cos 
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Known for their exceptional 
dependability and long life 
Aone consulting and operating engineers 


alike—men well qualified to select power 

plant equipment—the Exide-Chloride Battery's 

exceptional life, remarkable dependability and 

comparative freedom from maintenance is almost 

traditional. If proof were needed, it can be found 

in the large number of public utility and private 

industrial plants that depend upon Exide-Chlorides 

ALA for every kind of stationary service. A complete 

Section of Manchester Positive description of this remarkable battery is con. 


Plate—one of the reasons for the 


Eaide-Chloride’s long. life. tained in Bulletin 204; write for your copy. 


THE ELECTRIC STORAGE BATTERY COMPANY 


The World’s Largest Manufacturers of Storage Batteries for 
Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 


SANGAMO TYPE L-2 METERS SINGLE DISK 


TWO-ELEMENT METERS 








The Type L-2 two-element meters com- 
prise two complete electro-magnetic 
elements driving a single disk. They are 
designed for modern "A" and "S" 
mountings, thus combining conven- 
ience in installation with a minimum of 
space requirements. Electrical char- 
acteristics meet all the requirements TYPE L-2-S 

for modern meter accuracy and per- ee : Esti 
formance. Esc: 


Modern Meters for Modern Loads 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS Bosto 
This 
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Rate Changes? 





THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Chicago Detroit Montreal Toronto 
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Trolley Coaches open up an entire new vista in Public Transportatio 
In addition to serving urban shopping and business sections, th 
pick up the service where the car line ends, 
connecting the street car rails with 





¢ Suburban Towns 


e Parks 





e Beaches 
e Stadiums 


« Athletic Fields 





* Fair Grounds 








Well-lighted, eye-level car card racks increase the 
value of Transportation Advertising Space. 


Smooth, swift get-away, spacious interiors and comfortable 





seating put the riding public at ease, make them prone to 
the favorable influence of Transportation Advertising. 


Trolley Coaches are one of Transportation Advertising's 








most dynamic links between producer and consumer. 


BARRON G. COLLIER, INC 


745 FIFTH AVENUE, NEW YORK 
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GENERAL STATEMENT 
to All Users of Forms and Record Books 








Paper not adequate for the purpose can 
endanger your entire record keeping and 
* accounting system. Cheap substitutes 

LIABILITY for good quality paper cause torn and 
dog-eared forms, blurred typing or writ— 
ing, poor erasures, waste, errors and 
delays. 





Forms, records, blank books and control 
sheets on WAVERLY LEDGER are assets to 


ASSETS any office. Record keeping is easier, 
faster, better, actually cheaper in the 
end. 





85% rag content for strength and dura— 


SPECIAL bility =~ 2 perfect surface for typing 
or writing, erasing, printing and ruling 
QUALITIES - a glare-free finish that is easy and 


pleasant to work on. 





for Abstracts Maps 
Accounting Forms Notices 
Loose Leaf Forms Pass Books 


Ruled Forms Account Books 
USES Drafts Blank Books 
Charts Minute Books 


and all other important or hard-working 
forms or printed pieces. 





Byron Weston Company, makers of BYRON 


MAKER’S NAME WESTON CO. LINEN RECORD, the paper used 
& REPUTATION for the nation's most valuable permanent 
records. 








Write Byron Weston Co., Dept. C, Dalton, 


& Mass., for sample book of Waverly Ledger 
RECOMMENDED showing all weights in White, Blue, Buff 

C ACTION and the eye-ease shade, Horizon Green. 
Also for ''Weston's Papers,'' an inter- 


esting publication packed with ideas and 
information about paper. 


WESTON’S PAPER 
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PROFESSIONAL DIRECTORY 


© These pages are reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
_ ports, investigations, design and construction. « « « « ¢ 














THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS e¢ WALUATIONS e REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE + NEW YORK + WASHINGTON ~ And Other Principal Cities 








oesicx FOND, Bacon « Davis, anc. marcas 


CONSTRUCTION Enai APPRAISALS 
OPERATING COSTS ngenects INTANGIBLES 
VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORK LOS ANGELES WASHINGTON 








LIVINGSTON, MceDOWELL & CO. 


Urilit Audit 

pried CERTIFIED PUBLIC ACCOUNTANTS — 

Consultants Taxes 
117 SOUTH 17TH ST. PHILADELPHIA, PA. 


D. M. LIVINGSTON, C. P. A. (PA.) C. WHITFORD MCDOWELL, C. P. A. (PA.) (MD.) 
Former Member: Member: 


Pennsylvania Public Utility Commission S : 
ember: American Institute of Accountants 
Pennsylvania Institute of Certified Public Accountants Pennsylvania Institute of Certified Public Accountants 














J. H. MANNING & COMPANY 


120 Broadway = Field Building 
New York ENGINEERS hicago 


Business Studies Financing Valuations 
New Projects Purchase—Sales Reorganizations 
Consulting Engineering Management Mergers 


Public Utility Affairs including Integration 








SANDERSON & PORTER 


ENGINEERS 


VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 
co | 


CHICAGO NEW YORK SAN FRANCI 
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BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 











JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 


814 Electric Building Indianapolis, Ind. 











JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











CHENEY AND FOSTER 


Engineers and Utility Consultants 


61 BROADWAY NEW YORK 











SLOAN & COOK 


CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 











Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICAGO 











J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington, D. C. 











P. U. R. Question Sheets 


An educational opportunity for public utility 
men. Ten questions and answers on practical 
financial and operating problems every two 
weeks. Annual subscription $10.00. 


Public Utilities Reports, Inc. 
Munsey Bldg., Washington, D. C. 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 





A 
Acme Electric Heating Co. 
Aluminum Company of America 
American Appraisal Company 





B 


Babcock & Wilcox Company, The 
Barber Gas Burner Company, The 
Black & Veatch, Consulting Engineers 
Burroughs Adding Machine Company ... 


Cc 


Carpenter Manufacturing Comry 

Carter, Earl L., Consulting Raslneer on 

Cheney and Foster, Engineers 

Chevrolet Motor Division of General Motors 
Sales Corp. 51 

*Chicago Wheel & Mfg. Co. 

Cities Service Petroleum Products 

Inside Back Cover 
The 27 











Cleveland Trencher Company, 
Collier, Barron G., Ine. 
Combustion Engineering Company, Inc. 
Corecoran-Brown Lamp Division 
Crescent Insulated Wire & Cable Co., Inc. 





D 


Davey Tree Expert C t y 
*Dillon, W. C. & Co., Inc. 
Dodge Division of Chrysler Corp. 








E 


Egry Register Company, The 
Electric Storage Battery Company, The 
Electrical cao Laboratories 
Elliott C 
Esleeck aanabesiog Cc P 








F 











Fletcher Manufacturing C 
Ford, Bacon & Davis, Inc., ae Ailoeno 


G 


General Electric Company Outside Back Cover 
General Motors Truck & Coach Division 23 
Grinnell C I y, Ine. 








H 


Haberly, Francis S., Engineer 
Hoosier Engineering Company 





I 


International Business Machine Corporation 
International Harvester Company, Inc. 


*Fortnightly advertisers not in this issue. 
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Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville Corporation 

Jones & Laughlin Steel Corp. .... 


K 
Kerite Insulated Wire & Cable Company, Inc, 3 
The Y 





Kinnear Manufacturing Company, The ....... 4 
. ; 

Lincoln National Life Insurance Company, The 31 

Livingston, McDowell & Co. | Be 

*Lumbermens Mutual Casualty Co. .. 
M 


Manning, J. H. & Comp 
Merco Nordstrom Valve Ccuipuay 


N 





Nation’s Business 2 

National Carbon elonan.0 Ine, .......ccciauee 

Neptune Meter C 

Newport News Shipbuilding & Dry Dock Com- | 
pany 











P 


Pennsylvania Transformer Company .... 
Pittsburgh Equitable Meter Company .. 


R 


Railway & Industrial Engineering Company ...... 
Recording & Statistical Corp. 

Remington Rand, Inc. 
Ridge Tool Company, The .... 
Riley Stoker Corporation .... 
Robertshaw Thermostat Company 
Royal Typewriter Company, Inc. 





Sanderson & Porter, Engineers .. 
Sangamo Electric Company 

Silex Company, The .... .... Inside Front. Co 
Sloan & Cook, Consulti ngineers «--o<ceieapalla 
Superior Switchboard & Devices Co., The ........ 


Vv 


Vulcan Soot Blower Corp. .......---2--------mne aonb 


Ww 


*Walker Electrical Co. 
Wall, P., Mfg. Supply Co. . 
Weston, Byron Company ... 
Wopat, J. W., Consulting Eng 





Z 
Zenith Electric Co. 
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Ketter PRODUCTS... 
because CITIES SERVICE knows your problems! 








_ Service engineers, backed by 77 years of practical 
lubrication experience, are concentrating their efforts daily 
on solving the various lubrication problems with which in- 
dustry is faced. 


Wherever moving surfaces come together, no matter what 
the speed or load, Cities Service can recommend authorita- 
tively the correct lubricants to use. Whether you need heavy 
greases for massive gears or the lightest of oils for delicate 
precision machines, Cities Service is ready to fill your every 
need. 


Cities Service engineers will be glad to discuss your lubri- 
cation problems with you. 


¢*¢+4+¢4 4 


CITIES SERVICE INDUSTRIAL OILS 


Compressor Oils Marine Engine Oils 

Cutting Oils Quenching and Tempering Oils 
Diesel Engine Oils Sewing Machine Oils 

Cylinder Oils Spindle Oils 

Star Ice Machine Oils Transformer Oil 

Leather Finishing Oils Turbine Oils 

Loom Oils Wool Oils 


r of Stars—the Cities Service Concert—with Lucille Manners, Ross Graham and Frank 
ck’s Orchestra and Singers—broadcast every Friday evening over the N.B.C. Red Network. 
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j Rt a fact that. electrical rates have seldom gone up 
that taxes have seldom. gone down. Faced by mo 
costs and decreasing income, the electrical industry t 
long ago, to cost reductions in generation, transmissio 
distribution. 


d of coal HOW THE SAVINGS WERE MADE 
ake one poun So the work of research engineers in learning how to 

m special alloys which can withstand high temperatures an 
pressures, and of designing engineers in learning how 
these new metals in the design and production of more¢ 
turbine-generators, hasbeen a contribution of vital impo 
to the welfare of the electrical industry. 
The illustrations at the left show one of the practical 
that work—tremendous savings for every operating com 
This story of savings is a story of continually higher effic 
— efficiencies that back in 1905. listed 500 F as the ma 
steam temperature compared with 950 F today, and 180p 
as the maximum steam pressure contrasted with today’ 
pounds. And still the limit has not been reached. 


THE BENEFITS OF HYDROGEN-COOLING 
i $900 Other kinds of developments, too, have aided in making ¢ 
pon N | i, a BEST generation less expensive. The latest of these, of course, 
L{STATIO TATION sealing of the high-speed rotor in a se ea it 
atmosphere, which eliminates 90 per cent of the windag 
Remiarkable:as these economies in Since the first hydrogen-cooled aethise was installa 
coal consumption seem, they become October of 1937), these machines have been going into 
even more significant when we relate at a rate of 30,000 kilowatts a month. 
Cost reductions, many of them of major proportions, a 
them to the total daily fixed charges one result of General Electric’s extensive research. But im 
onthe turbine-generator set. The ever way the benefits of this research come to you, whet 
difference in daily coal consumption lower costs, a wider market for your services, or a new 


; to provide better service for your customers—these P 
— today's average’ station and are yours as added returns from your purchases of & 
1918's best ‘station, of the same Electric products. 


size, almost exactly equals the daily 
investment: charges (at 13 per’ cent CT ‘ 
per annum)! f 


achieving ne ‘ 
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